








CASES AT LAW 


ABGUED AND DETERMINED IN 


THE SUPREME COURT OF NORTH CAROLINA, 
AT- RALEIGH. 


JUNE TERM, 1854. 


ASA BIGGS ve. THOMAS FERRELL. 


Where the owner of land, to which a ferry is ‘annexed, as @ franchise, leases 
the land together with the ferry, he is not responsible for any damage sus- 
tained by a third person, from the mismanagement of the ferry, while in 
possession of the lessee. 


Appeal from the Superior Court of Law of Martin Coun- 
ty, at the Fall ‘Term, 1850, his Honor Judge Baixey pre- 
siding. 

This was a case agreed. The facts of the case areas 
follows, to wit: 

In March, 1848, the plaintiff’s carriage and horses were 
taken on board a Fiat at the public Ferry, on the Roanoke 
river, called Hill’s Ferry, to transport across the river, and 
in carrying them across, both of the horses were thrown 
out of the flat by the limb of a tree, projecting from the bank 
of the river, striking the carriage, and one of the horses was 
thereby drowned. 
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The Ferry was attached to a tract of land conveyed to 
the defendant's testator, to be held in trust, for the sole and 
separate use of one Mrs. Jones, with a stipulation that she 
should enjoy it free from all claim whatsoever, by her hus- 
band. The deed was executed by the grantor and trus- 
tee. 

The defendant’s testator never undertook to control or 
manage the property, nor in any manner opposed the man- 
agement thereof by Mrs. Jones or her husband. Mrs. Jones 
always permitted her husband to take the profits, and he 
always furnished his own hands for Ferrymen, and leased 
it according to his discretion. 

The Ferry, for the year 1848, was leased to one Purvis, 
who was to pay Mr. Jones therefor two thirds of the profits. 
There was also a marriage contract between Mr. and Mrs. 
Jones, and the witness stated that the defendant’s testator 
sometimes, when there was a dispute between Mr. and Mrs. 
Jones, about the property, would, on being consulted with, 
advise them what to do. 

If, upon the foregoing facts, his Honor should be of opin- 
ion that the plaintiff is entitled to recover, judgment is to be 
entered for $125 and costs. If otherwise, the plaintiff to be 
non-suited. His Honor being of opinion with the plaiatiff, 
rendered judgment for $125 and costs of suit, from which 
‘the defendant appealed, and entered into bond, &c. 


Rodman, for the plaintiff. 
B.-F. Moore, for the defendant. 


Pearson, J. If there was no privity between the defend- 
ant’s testator and Purvis, the ferryman, it is clear the action 
cannot be maintained. It is, therefore, most favorable for 
the plaintiff, to put the agency of Jones out of view, and 
consider the lease as made by the defendant's testator. - 
This question is then presented: The owner of land, with 
the franchise of a ferry annexed, makes a lease for one year, 

















JUNE TERM, 1851. 3 





Biggs v Ferrell. 





and is to receive as rent, two thirds of the profits. Loss is , 
suffered by the plaintiff—has he a right of action against 
the lessor ? 

We-think he has not: and suppose his Honor fell into 
error, by not adverting to the distinction between a lessee 
and a cropper, (as he is termed) a servant whose wages de- 
pend upon the amount of profits. 

The leading case, State v Jones 2 Dev. and Bat. 545, 
which has been followed by several others, establishes the 
distinction. It is not verbal but substantial ; and leads to 
important differences, in regafd to the rights and liabilities 
of the parties. A lessee of the Jand and ferry annexed, be- 
comes the owner during the term. The toll belongs to 
him ; if payment is refused, it is recovered in his name. If 
an injury is done to the boat, the action must be in his 
name. ‘The lessor’s remedy for his rent is like that of any 
other creditor, and if a third person suffers loss at the ferrys 
his remedy is against the lessee, because he ig the owner. 
Deaver v Rice, 4 Dev. and Bat, 431. 

On the other hand, if the owner employs one to act as 
Ferryman for a year, and agrees to pay him one third of 
the profits, as his hire, the ferryman does not become the. 
owner, the toll‘does not belong to him; if he receive it, he 
does so as agent of the owner; if payment is refused, it 
must be sued for in the name of the owner; so far as injury 
accrues to the boat, the action must be in the name of the 
owner. The ferryman must sue for his wageslike any other 
creditor, and, if loss is suffered by a third person, he has a. 
right of action against the owner, because the ferryman is his 
servant, and is doing the work for him. For this, Wis-. 
wall v Brinson, 10 Ire. 554, is in point. It was relied on. 
in the argument, but it has no bearing, whatsoever, on this 
case, where there was a lease. It is suggested, that much 
inconvenience will result to the public, if owners of ferries 
are allowed to lease to insolvent ferrymen, and thus avoid 
responsibility, while they receive a part of the profits. 
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The county courts are directed to take bonds from the 
owners of ferries. Ifthe duty has been neglected, in refer- 
ence to this ferry, it is the plaintiff’s misfortune, 

It is suggested, a franchise cannot be assigned. ‘That may 
be true in regard to the franchise of being a corporation, for 
corporations havea “ limited capacity,” and only such rights 
and powers as are conferred by the charter. But there is 
no reason, why an individual who owns land, with a fran- 
chise annexed, as a ferry or market, may not transfer the 
land in fee, or for any less estate, and then the franchise 
passes as incident, like renf, which passes with the rever- 
sions incident thereto. 

It is again suggested, that a Jessee for years is not the 
owner of the land, and has a mere right to occupy and re- 
ceive the profits. For feudal reasons, anciently, none but 
free holders were considered “ owners of the soil.” A free 
holder is defined to be “ the possessor of the soil by a free 
name.” None but free holders were good “ tenants to the 
precipe,” to answer real actions, and a lessee for years, if 
evicted, had, at law, no remedy to recover the unexpired 
part of his term. ‘The law, in this particular, was changed 
at an early period, and the writ of possession was given, as 
incident to the judgment in ejectment ; and in modern times, 
it is settled, that although for certain political purposes, a 
preference is given to free holders, yet for all civil purposes, a 
lessee for years has a part of the estate, and is the owner of 
the land during the time. This is taken to be clear law, 
in Deaver v. Rice cited above, and is not an open question. 


Per Curiam. Judgment reversed, and a non suit. 
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STATE vs. BENJAMIN S. POWERS. 


Where an indictment for a libel, charged that the defendont set up, in pub- 
lie, a board, on which was a painting or picture of a human head, with a 
nail driven through the ear and a pair of shears hung on the nail, and the 
proof was, that a human head, shewing a side face with an ear, a nail 
driven through the ear and a pair of shears hung on the nail, was in- 
scribed or cut in the board, by means of some instrument, but was not 
painted ; Held, that there was a fatal variance between the allegation and 
the proof, and that the defendant must be acquitted. 


- Appeal from the Superior Court of Law of Stokes Coun- 
tv, Spring Term, 1851, his Honor Judge Battey presi- 
ding. 

The defendant was charged, under an indictment, the 
material parts of which are as follows: That Benjamin F. 
Powers, the defendant, contriving and unlawfully, wicked- 
ly and maliciously intending to hurt, injure, vilify and pre- 
judice one Samuel Fulton, and to deprive him of his good 
name, &c., and to bring him into great contempt, &c., on 
the 15th day of June, 1850, with force and arms in the 
county aforesaid, unlawfully, &c., did publish and cause 
and procure to be published, and exhibited in a certain 
publie place in the county aforesaid, a certain wicked, libel- 
lous, malicious and scandalous painting and picture on a 
board or plank, meaning by said board or plank a pillory, 
representing the head of a man, (thereby meaning the head 
of the said Samuel Fulton,) with a picture, likeness or rep- 
resentation of a human ear thereon, (meaning thereby the 
ear of the said Samuel Fulton,) with an iron nail driven 
into the said painted Jikeness or representation of a ear, 
(meaning thereby to represent the ear of the said Samuel 
Fulton nailed tothe pillory for the crime of perjury,) from 
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which said nail driven into said painting or likness of a ear 
was suspended by him, the said Benjamin F. Powers, a pair 
of shears or large scissors, (thereby, to wit: by said board, 
painting, nail, shears and large scissors, meaning to indi- 
cate and represent that the ears of the said Samuel Fulton 
should be nailed to the pillory or whipping post, and be cut 
ofl for the crime of perjury,) to the great damage, &c., &c. 

‘The second count charged, that the said Benjamin F. 
Powers, being a person of wicked and malicious mind, &c., 
and unlawfully and maliciously contriving, &c., to injure, 
&c., the said Samuel Fulton, and to bring him into great 
scandal, &c., afterwards on the }5th day of June, 1850, did 
unlawfully, &c., make and cause to be made a certain effigy 
or figure intended to represent the said Samuel Fulton, and 
afterwards on the same day, &c., unlawfully, &c., erected 
&c , on a certain public place, where the said Samuel Ful- 
ton was accustomed to pass in the way of his business, and 
kept and continued the said effigy or figure, so there erect- 
ed, &c,, for a long space of time, to wit: for the space of 
ten days, and during that time and on divers other days 
and times, then next following, unlawfully, &c., hung up, 
&c., the said effigy or figure, as and in manner aforesaid, 
with a painting and picture representing the head of a man, 
with a picture, likeness or representation of a human ear 
thereon, and with an iron nail driven into the said painted: 
likeness or representation of a ear inscribed on a piece of 
board or plank, on which was fixed and painted the said 
effigy or figure, and to which was attached a pair of shears, 
hung on a nail driven into the ear of said painting, and with 
divers other scandalous insctiptians, &c., d&c., to the great 
damage,. &c., and against the peace and dignity of the 
State. 

Benjamin Pullam, a witness for the State, testified, that 
in the latter part of May, or the first part of June, 1850, he 
was at the defeudant’s house in the county of Stokes : that the 
defendant took him to the side of his shop and showed him + 
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a board or piece of plank, nailed up at the side ofdis said 
shop: that the defendant's shop was situated on the side of 
the public road in Stokes County : that the defendant’s dwel- 
ling house was situated on the other side of said public 
road, some ten or fifteen steps from said board or plank: 
the door of the defendant’s dwelling house fronted the said 
road : that the defendant, with others, worked in said shop: 
that on said plank or board was inscribed, by means of some 
instrument, the form of a human head and face, an ear on 
the side of the head, a nail driven through said ear, and a 
pair of shears hung on said mail: that the defendant pointed 
out this figure to him, said that he had put it up there, that 
that was Samuel Fulton, the prosecutor, that he had sworn to 
a damned lie, and he could prove it: that the said board or 
plank remained up for several months: that it wasina 
very public place: that on other occasions the defendant point- 
ed out to him the figure aforesaid, still up at the same place, 
said that was the prosecutor, that all he had todo was to 
shut the shears down upon the ear ; told the witness to tell 
the prosecutor, Saml. Fulton, that he, the detendant, intended 
to get him a gang of hound puppies and fatten them on the 
souse that his ears would make. He said the effigy was 
inscribed on the wood, but not painted. 

The Court charged the jury, that, if they believed, from 
the testimony, that the defendant erected, caused to be erec- 
ted, or xept up, after it was erected, by others, the said board 
with the said figure and devices upon it, thereby maliicious- 
ly intending to represent the head and ear of Samuel Ful- 
ton, and this was made public for the purpose of provoking 
the said Samuel Fulton, and exposing him to public con 
tempt and ridicule, the offence was sufficiently charged in 
the second count, and they could find the defendant guilty. 

Under this charge, the defendant was found guilty on the 
second count in the bill of indictment, and not guilty on the 
first count. 
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Rule for a new trial upon the ground of misdirection, and 
the sole question is, whether the proof sustained the indict- 
ment. 

Rule discharged—motion in arrest of judgment disallow- 
ed—judgment aud appea! to the Supreme Court. 


Attorney General, for the State. 
J. T. Morehead, for the defendant. - 


Pearson, J. It is charged that the defendant made a 

certain effigy or figure, intended to represent Samuel Fulton, 
which he set up on a shop neara public road: “That he 
unlawfully, wickedly and maliciously hung up and suspen- 
ded the said effigy or figure, as and in manner aforesaid, 
with a painting and picture representing the head of a man 
with the picture, likeness and representation of a human ear 
thereon, and with an iron nail driven into the said painted 
likeness or representation of an ear inscribed on a piece of 
board or plank, on which was fired and painted the said 
effigy or figure, and to which were a pair of shears or scis- 
sors hung on a nail driven into the ear of said painting,” 
with other scandalous inscriptions and devices upon and 
about the said “effigy, figure and painting,” reflecting on 
the said Fulton. 
. By rejecting repetitions and general words, we are en- 
abled to extract a definite idea, and put a construction on 
the indictment, so as to make this to be the descriptive alle- 
gation: ‘he defendant set up against the side of a house, 
near a public road, a board, on which was a painting or 
picture of a human head and ear, a nail was driven through 
the ear, and a pair of shears was hung on the nail. 

It was proven that the defendant had set up on the side 
of a house, near a public road, a board, on which a human 
head was inscribed, shewing a side face with. the ear, a nail 
was driven through the ear, and a pair shears was hung on 
the nail. The figure was inscribed or cut in the board by 
means of some instrument, but was not painted. 
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'The defendant’s counsel insisted, that the indictment was 
not sustained by the proof. His Honor held the proof suffi- 
cient. There is error. The variance between the allega- 
tion and proof is fatal in this. It is alleged, there was a 
painting or picture of a human head and ear on the board. 
The proof is, the head and ear were inscribed, engraved, 
or cut in the wood with an instrument, and there was no 
paint about it. 

It is diflicut to lay down a general rule on the subject of 
variance in particular terms, (and one in general terms 
would be of no use.) It is almost impossible to mark out 
the dividing line between sucha variance as is fatal and 
such as is not; for, like light and shade, they run into each 
other, and although it be easy to determine, “ this is light,” 
“that is shade,” yet it is almost impossible to say, “here 
the light ceases and the shade begins.” A general rule 
cannot be established, except by decisions in many particu- 
Jar cases. We shall, therefore, content ourselves by deci- 
ding in this case that an allegation, that a human head and 
ear were painted on a board, is not sustained by proving, that 
the head and ear were cut in the board with an instrument, 
no paint being used. This variance may be pronounced 
fatal without the aid of a general rule, because it does not 
approximate the “ dividing line.” 

It is suggested, as it is equally a libel, whether the head be 
engraved or painted, therefore the difference is not essential. 
It is true, itis equally a libel, but mon constaé that the differ- 
ence is not essential. It is murder, whether death be caus- 
ed by poisoning or shooting, yet an indictment charging the 
death in one way is not sustained by proving it was caused 
in the other. 

The Attorney General urged, that, on account of the dif- 
ficulty in setting out the particulars of a libel, effected by 
the means used in this case, the certainty of description, re- 
quired in other cases, ought, in some degree, to be dispensed 
with. It may be that the position is correct, but it cannot 
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aid in the question now under our consideration. A gene- 
ral allegation, that the figure of a human head and ear was 
made on a board, which board was set up, &c., probably 
would have been sufficient ; and then it would have been 
immaterial, whether the head and ear were painted or en- 
.gtaved on the board. But when particulars are set out as 
a part of the description, although it was not necessary to 
go into particulars, still it is thereby made necessary to stick 
to the truth, and the proof must correspond with the allega- 
tion. 

The defendant’s counsel suggested a further variance in 
this: The indictment alleges, that there was a figure or 
effigy intended to represent the prosecutor, and to this was 
hung and suspended a painting or picture of a human head 


and ear, &c. 
It is not necessary to inquire, whether the indictment, 


from the general terms used, will admit of this construction, 
nor is it necessary to consider the question made upon the 
motion to arrest. | 


Per Curiam. There must be a venire de novo. 
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DOE ON DEMISE OF JOHN SMITH vse. JOHN BRYAN. 


A. in 1793, took possession under color of title, to land, which had been pre- 
viously granted to another, and died in 1794, leaving a will. In 1795, B, 
ason, but not a devisee of A., took possession without color of title, and 
continued in the uninterrupted possession, exercising acts of ownership, for 
more than twenty years ; Held, that B.’s title was perfected by such pos- 
session. 

A mere wrong -doer, who has only a color of title, cannot pass any estate by 
his will to his devisees. 

Even if B. were a trustee under the will of C., C. cannot dispute his title at 
law, much less can a mere wrong-doer. 

If, in the case of a fieri facias for the sale of the lands of a decessed debtor, 
the heirs should be named, yet this is not necessary, when the will is a ven- 
ditioni exponas, the land having been ascertained by the levy and return 
of a constable, 

The cases of Rutherford v. Rayburn, 10 Ire. 144, Lanier v. Stone, 1 Hawks 
329 and Roberson vy. Woollerd 6 Ire. 90, cited and approved. 


Appeal from the Superior Court of Law of Bladen Coun- 
ty, ata special term in December, 1850, his Honor Judge 
Dick presiding: 

The case is stated by the Judge in his opinion in the Court. 


Troy, for the plaintiff. 
Strange, for the defendant. 


Pearson, J. It is only necessary to consider one ex- 
ception, as that is well founded, and gives the plaintiff a 
right to a venire de novo. 

A grant issued to one Harrison in 1760; in 1793, Robert 
McRee took possession under color of title, and died in 
1794, leaving a will. His son, William McRee, took pos- 
session in 1795, and continued in uninterrupted possession, 
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“exercising acts of ownership over the land,” until his 
death in 1818. After his death, proceedings, (which will 
be noticed hereafter,) were taken against his heirs by a cred- 
itor, and in 1825 the lessor of the plaintiff became the pur- 
chaser at sheriff’s sale, and took a deed in 1828. The will 
of Robert McRcee directs, that, after the death of his wife, 
who is long since dead, “all of his land, &c., be valued, and 
whatever it is valued at, to be divided into six parts, and 
each of my children to have their equal part. I desire my 
guardian, Robert McRee, do draw my son William’s part; 
and I desire that my son William see this, my last will and 
desire perfected.” 

In 1839, one James Bryan, the father of the defendant, 
took possession without color of title, and remained in pos- 
session until 1843, when the defendant took possession 
without color of title, and still remains in possession. 

The action was commenced in 1847. 

His Honor charged, “that, if Robert McRee had taken 
possession before 1795, under color of title, and died in pos- 
session, and his son William had succeeded him in that 
possession, his entry was not to be considered adverse to 
that of his father, unless so shown to be, and his possession, 
thus continued until 1818, would ripen the title of his fa- 
ther’s heirs and devisees, under his color of title, and bar the 
right of Harrison. But the plaintiff could not make title 
under William McRee, because the will of Robert McRee 
deprived William of any right to the land as the heir or 
devisee of his father, and, having no title himself, he could 
transmit none to his heirs.” 

When title is out of the State by grant, a continued and 
uninterrupted adverse possession for twenty years, without 
color of title, or such possession for seven years with color’ 
of title, gives a title to the person, so holding possession. 
We therefore concur with his Honor in the opinion, that, 
as William McRee held such possession for more than 
twenty years, and exposed himself to the action of Harrison 
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or his heirs, it barred the right, which they neglected to 
assert. But we think it gave the ¢ tle to William Mc- 
Ree, ands we are at a loss to conceive how, instead of 
having that eflect, it can be made to have the effect of 
ripening the title of the devisees of Robert McRee. He 
was a wrong-doer, and had a mere color of title; of 
course, his will could not pass the estate to his devisees. 
Afier his death, William McRee, by taking possession, made 
himself a wiong-doer, and was exposed to the action of 
Harrison or his heirs, and when he acquires the title by 
their negligence, then the devisees of Robert McRee, who 
had kept out of the way during the time of danger, are 
made to step forward and assert, that insome way or other, 
this acquisition of title ‘‘enures to their benefit.” Wil- 
liam McRee was not their tenant, nor was he their agent. 
They had no title, and could neither gain nor lese by his 
acts. 

It was urged in the argument, that the will of Robert 
McRee constituted William a trustee and vested the legal 
estate in him, in trust for the persons, among whom it was 
to be divided. ‘This, as it seems to us, would be a strained 
construction ; but, not to raise a question of construction, 
admit that he took the legal estate as trustee, at his death 
it descended to his heirs, and could be sold under execu- 
tion ; and admit further, that after the lapse of so many 
years, the supposed ceslui gue trust would be at liberty to 
set it up in a Court of Equity ; how is it possible that the 
defendant, who is a stranger and a wrong-doer, can take 
any benefit from it in a Court of law ? 

Again, it was urged, that although there was not a perfect 
trust under the will, because it did not vest the legal estate 
in William, yet there was an imperfect trust or moral obli- 
gation imposed on him, growing out of the fact that one of 
the devisees was his “own son,” and the others his near 
kinsmen, and his father had by his will desired him to see 
“this my will and desire perfected,” and it was therefore 


‘ 





SUPREME COURT. 





Smith v Bryan. 


4 





wrong in William to attempt to acquire the title for himself, 
and he will be presumed to have acquired it for the devisees 
of the father. In other words, he will be presumed to have 
become a wrong-doer for their benefit. 

This idea of an imperfect trust or moral obligation is teo 
utienuated to be handled, even in a Court of Equity. Al) 
the objections to the defendant’s taking any benefit from it 
in a Court’of law, which have been pointed ont in reference 
to a perfect trust, apply to it with increased force ; for, if a 
Court of law will not notice an express perfect trust, how 
can it notice one of the kind supposed? We think there is 
error. His Honor ought to have told the jury that the title 
was in the heirs of William McRee. 

The remaining question is, did the lessor of the plaintiff 
acquire title by his purchase at the sheriff’s sale? His 
Honor was of opinion that he did not. In this, we think 
there is error. The defendant is a wrong-doer, and as 
against him it is sufficient to show a sale, a sheriff’s deed 
to the Jessor, and an execution which authorised the sale— 
Rutherford v Rayburn, 10 Ire. 144; for, if it be not neces- 
sary under the act of 1848, to show a judgment in an action 
against the debtor in the execution, or one claiming under 
him by a transfer after the lien of the execution attached, of 
course it is notin an action against a mere wrong-doer. 


To the sale and sheriff’s deed, there is no objection, but 
it is said the paper, alleged to be an execution, is fatally de- 
fective, and that is the point on which the caseturns. The 
paper is in these words: 


“'To the Sheriff of Bladen County, greeting : 
Jonathan Evans & Co., ( 
vs. Order of sale. 
Heirs at law of Wm. McRee, dec’d. \ 
It appearing to the satisfaction of the Court, that a judg- 
ment was granted against James P. McRee, the administra- 
tor of William McRee, dec’d. by J. Evans & Co., for the 
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sum of 12£ 1s. 6d., with interest {rom the Ist of July, 1851. 


Administrator plead no assets. 
Oct. 14th, 1818. J. SEAWELL, J. P. 


Said judgment revived for the above sum and interest 
ainst the said Administrator, who plead no assets, by 
Robert Melvin, J. P., 20th January, 1823. 


STATE OF NORTH CAROLINA, . 
Biapen County. 

To any lawful officer to execute and return agreeable to 
law : you are hereby commanded that of the lands and ten- 
ements of William McRee, dec’d., you levy on so much 
thereof as will satisfy the above judgment with interest and 
costs, and make return to next Court and have the same 
agreeable to law. 

Given under my hand and seal, this 27th May 1823. 

ROBERT MELVIN, J. P. 


Levied on one hundred and nine acres of land, the prop- 
erty of William McRee, dec’d., joining James B. Purdis’ 
lines and James Bryan’s lines on the north-east side of the 
North West River, this 4th July, 1823. 

D. MELVIN. D.S. 


Whereas, writs of scire facias issued legally against the 
heirs at law, and the sheriff made due return thereon, that 
the defendants reside out of the State, and are not to be 
found, those who are minors, have no guardians, on whom 
Spore can be served, May Term, 1825. Court ordered 

ent to be entered up according to sci. fa. 
Court of Pleas and Quarter Sessions, May Term, 1825, 
Court ordered the sheriff to advertise, and sell agreeable to 
law, as much of the above described land as will satisfy the 
above mentioned judgment, interest and costs of this sci. fa. 
Attest. ALEX’R. McDOWELL, Clk. 
Issued 7th June, 1825. 


a 
ju 


Upon this the sheriff returns, that he sold the land levied 
on to the lessor for $100. It is said this is no venditioni 
exponas, but professes to be a mere copy of the order of 
sale, and is not returnable to any given time and place. 
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All of these objections are fully met by Lanier v Stone, t 
Hawks 329. ‘There the paper was not even directed; here 
it is directed to the sheriff, and in the language of the Court, 
“the proceedings might have been more formal, but it is 
right in substance.” 

It is next objected that the case comes within the decis- 
ion in Roberson v Woollard, 6 Ire. 90, where it is held 
that a fierit facias commanding the sheriff “of the lands 
descended to the heirs of Joseph Roberson to cause to be 
made, &c.,” was void, becanse the heirs were not named. 
That decision was made in 1545; and the reasons on waich 
it is putare, first, “ because it is necessary that the execution 
sheuld conform to the jndgment in all respects,” and much 
stress is laid npon the fact that there were five heirs, and 
the judgment had been taken against only four of them ; 
so the execution in its general terms extended to one against 
whom there was no judgment. ‘his difficulty is obviated 
by the act of 1848. Second, “that the sheriff may know 
certainly whose property he is to sell.” This difficuity is 
obviated ; for, in that case, the sheriff was to act undera 
fieri facias, and to ascertain the land himself; here the 
writ is a venditioni erponas, the land had been ascertained 
by the levy and return of a constable—it was in custodia 
legis, and the sheriff was simply ordered to sell “as much 
of the above described land as will satisfy the judgment.” 
The names of the heirs of William McRee was information, 
of which the sheriff stood in no need. 


Per Curiam. There inust be a venire de novo. 
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ELMSLY STAFFORD ts. ALLEN NEWSOM. 


Where a judgment has been had in the Superior Court, and, on appeal to the 
Supreme Court, the judgment is reversed for error, the whole judgment, a 
well for the costs as for the other matters, is set aside, and the costs must 
be taxed by the Court below, which finally determines the case. 


Appeal from the Superior Court of Law of Stanly Coun- 
ty, at the Spring Term, 1851, his Honor Judge Manry 


presiding. 


Strange, for the plaintiff. 
G. C. Mendenhall, for the defendant. 


Pearson, J. By the judgment, at the Fall Term, 1850, 
of Stanly Superior Court, the Clerk was directed to tax costs 
in respect of no other witnesses, except those named. He 
departed from the order, and taxed costs in respect of cer- 
tain other witnesses for attendance up to the time of the 
trial in Montgomery, Spring Term, 1849, under the impres- 
sion, that an order made at that term, allowing costs in re- 
spect of a larger number of witnesses, was still in force, and 
had the effect of qualifying to some extent the order which 
formed a part of the judgment under which he was acting. 

The Judge, in the Court below, adopted this view, and 
refused the motion for a retaxation. In this, there is error. 
The order made in Montgomery was an incident or rather 
a part of the judgment, which, on appeal, was set aside. 
The question of costs, as well as the rights of the parties, 
was decided by the judgment in Stanly. 

The defendant, by his appeal, established that the Judge 
who tried the case in Montgomery, took an erroneous view 
of it, and oe of the venire de novo was not merely 
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to relieve from the direct consequence of the error in its 
bearing upon the results of the case, but also from its indi- 
rect consequence in its influence upon the question of costs. 

In other words, the order of the Judge, who determined 
the case, and who was in no error, is decisive as to the 
question of costs, because it is a part of the judgment. The 
position, that it is to be qualified and restricted, “so as to 
make the two stand together,” by an order of a Judge, who 
was in error, and whose decision was reversed, is untena- 
ble. 

‘The judgment refusing the motion for a retaxation must 
be reversed and the motion allowed. ‘This opinion will be 
certified. . 


Per Curiam. Ordered accordingly. 


JOHN A. MEADOWS vs. WILLIAM SMITH. 


An agent, who, in making a contract, discloses the name of his principal, is 
not legally responsible to the person, with whom he contracts, and, there- 
fore, if he pays any damages arising from a breach, he cannot recover the 


amount so paid from the principal, unless paid by his special request. 


Appeal from the Superior Court of Law of Jones County, 
at the Spring Term, 1851, his Honor Judge Catpwet. 
presiding. 

This is assumpsit to recover the price of a flat. The 
' declaration contains three counts. First, in a special con- 
tract to indemnify; second, for money paid to the use of 
the defendant; third, for work and labor done. 
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The facts, as they appeared on the trial, are as follows : 
Sometime in the winter of 1846, the defendant employed 
the plaintiff to have a flat built for him at New-Berne, by 
the first of May of that year: that the plaintiff, in pursu- 
ance thereof, mede a contract with Roberson & Howell, 
Ship-carpenters, to build the same by the time mentioned, 
large enough to carry two hundred and fifty barrels, at and 
for the price of two hundred and twenty-five dollars, telling 
the said Roberson and Howell at the time, that it was for 
the defendant, and that he resided in Wayne. And the 
said Roberson & Howell testified that they built it accord- 
ingly, and of the proper size, and had it ready to Jaunch by 
the 15th of April, 1846, and on the last day of the said month 
‘aunched it, where it still remains. 'They also testified that 
they did not know the defendant, Smith: that they did not 
execute the job upon the faithof being paid by him: that, 
when the work was done, they charged it to the plaintiff, 
on whom they relied, and, upon their application, he paid 
them in the spring of 1848. And they further stated, that they 
did not tell the plaintiff in express terms that they would 
look to him for the payment, when thesaid contract was made. 
On their cross examination, they stated that they allowed 
the plaintiff to bring a suit in their names against the de- 
fendant for the price of the flat in question: that it pended 
for some time and terminated in a non-suit, before this suit 
was brought ;-and that the plaiotiff, on being urged to do 
so, paid for the flat before the non-suit aforesaid. It also 
appeared by the testimony of a witness, that he had called 
on the defendant, in Wayne, before suit in the names of 
said Roberson & Howell, and demanded payment of him as 
well in behalf of said parties as in behalf of the plaintiff: 
that he refused to make payment, alleging that the flat was 
not finished within the time agreed upon, It did not ap-. 
pear that any other demand had been made upon the de- 
fendant. 
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It was insisted for the defendant that the plaintiff could 
not recover; for that there was no evidence of a special _ 
contract ; for, that the plaintiff made the contract as an 
agent, declaring at the time the name and residence of the 
defendant ; for, that as the payment made by the plaintiff was 
voluntary and without demand on his part, he could not 
thereby make the defendant liable. 

The Court charged the jury, that, if they believed the 
flat was finished and ready for delivery on the 1st of May, 
1846, and the other evidence, on the trial, the plaintiff was 
entitled to recover the value of the flat, with interest on the 
money from the time it was paid by the plaintiff. Rule for 
a venire de novo, because of misdirection. Rule discharged. 
Judgment rendered on the verdict. Appeal to the Supreme 
Court. 


W. H. Washington, for the plaintiff. 
J. W. Bryan, for the defendant. 


Pearson, J. We can see nothing to distinguish this 
case from the ordinary one of an agent, who engages work 
to be done for and in the name of his principal, whose name 
and residence he discloses. The agent is under no legal 
obligation to pay for the work, and if he does pay for it, he 
will not be able to make good the necessary allegation, that 
he “paid money for the use of his principal and at his in- 
stance and request.” 

In this case, the defendant had, on demand made by the 
builders of the flat, expressly refused to pay. Whether his 
refusal was upon sufficient cause is not material; he had 
expressly refused to pay, and a suit was pending against him 
at the time the plaintiff alleges he paid the money for him, 
but the idea, that he paid it at his instance and request, is 
out of the question, in the absence of any prior legal obli- 
gation to do so, and the defendant had cause to complain, 
that thereby the matter which he saw proper to contest with 
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the builders of the flat was, without his consent, put an end 
to by the officious interference ot the plaintiff, who now 
seeks to make him pay for the flat, without any inquiry as 
to the merits of the defence, upon which he was relying in 
the action brought by the builders. 

This disposes of the count “ for money paid.” Upon the 
other two counts there was no evidence; at all events, the 
case does not seem to have been made out in reference to 


them. ‘ 


Per Curtram. There must be a venire de novo. 


DOE ON DEMISE OF WILLIAM C. WILLIAMS, wus. STEPHEN 
DAVIS. 


The act of 1844, ch. 83, making devises to operate on such real estate as 
the testator may have at the time of h's death, was altogether prospective, 
and did not extend to wills made and published before the time when the 
act went into operation, though the testator did not die until afterwards, 
unless there had been a re-publication of the will, after the act went into 


operation. 
The case of Battle v Speight, 9 Ire. 288, cited and approved. 


Appeal from the Superior Court of Law of Warren Coun- 
ty, at the Spring Term, 1851, his Honor Judge Extis pre- 
siding. 

This was an action of ejectment to recover the lands and 
tenements mentioned in the plaiatiff’s declaration. A ver- 
dict by consent was given for the plaintiff upon the trial, 
subject to the opinion of the Court upon a case agreed. 
The case agteed is as follows : 
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The premises in dispute belonged to Peter R. Davis, un- 
der whom they are claimed by both parties. On the 2d day 
of June, 1836, the said Peter R. Davis, being then entitled 
to a large real and personal estate, made and published a 
will in writing with all the formalities required by law to 
pass every description of property. ‘The said Peter R. Da- 
vis died sometime in the year 1850, without revoking, al- 
tering or re-publishing his said will; and upon his death it 
was duly proved by the subscribing witnesses in Warren 
County Court, in which county he resided at the time of his 
death ; and thereupon Stephen Davis, the defendant, and 
Wilham C. Davis, one of the plaintifl’s lessors in this suit, 
being the executors named in said will, qualified as such. 
The testator, after the making and publication of his said 
will, purchased the lands and tenements described in the 
declaration. ‘The testator died unmarried and without is- 
sue, leaving as his heirs at law one brother, the defendant, 
Stephen Davis, and four sisters, to wit: Rebecca Williams, 
who is the wife of William C. Williams, Nancy Powell, 
wife of John B. Powell, Elizabeth Pitchford, and Polly 
Kearney, wife of Edward Kearney, all of whom, with their 
respective husbands, are the plaintiff’s lessors in this suit. 
The plaintiff claims four fifihs of the lands and tenements, 
described in the declaration, as property undisposed of by 
the said will of the deceased brother. The defendant claims 
the whole under the residuary clause of the said will. It is 
admitted that the feme lessors were married to their hus- 
bands, named in the declaration, before the death of Peter 
R. Davis, and that the defendant, Stephen Davis, was in the 
possession of the premises at the commencement of this suit. 
The Court being of the opinion that Peter R. Davis died 
intestate as to the lands and tenements described in the dec- — 
laration, rendered a-judgment in favor of the plaintiff, as 
follows, to wit: It is considered by the Court, that the said 
plaintiff do recover against the said defendant his said term 
yet to come of and in four uydivided fifth. parts of the tract 
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of land, first described in the declaration, and also his term 
yet to come of and in four undivided fifth parts of one un- 
divided fourth part of the tract of land, secondly described 
in the declaration, and also his said damages and costs of 
suit. And the said plaintiff prays for a writ of possession 
and it is granted to him, &c. From the above judgment, 
the defendant prays an appeal to the Supreme Court, and it 
is allowed to him. 










Eaton, for the plaintiff. 
B. F. Moore, for the defendant. 






Nasu, J. The case presents the single question, whether 
the act of 1844, ch. 83, making devises to operate on such 
real estate as the testator may have at the time of his death, 
applies to the will of Peter R. Davis, under whom the plain- 
tiffand defendant claim the land in controversy. Itisa 
well known principle of law, that land purchased by a tes- 
tator after the publication of his will, does not pass under it, 
for the reason that a devise is considered as a species of 
conveyance, and must therefore operate on a specific sub- 
ject. The act of 1844 has changed the law in this respect, 
and after-purchased lands will now pass by devise, provided 
the will be one on which the act operates. The case states 
that the will of Peter R. Davis was made and published in 
1836, and that he died in 1850. After several devises, the 
will contains a residuary clause, whereby the testator devi- 
to the defendant “all the rest and residue of my estate 
of every description,” &c. Under this clause, the defend- 
ant claims the land in dispute. The plaintiffs are a part 
of the heirs at law of Peter R. Davis. The case further 
states, that the will was not republished after the purchase 
of the land. In the case of Battle v. Speight, 9 Ire. 288, 
the precise question now before us was litigated and deci- 
ded. It was there settled that the act of 1844 “ was alto- 
gether prospective,” and did not extend to wills mad@ and 
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published before the time when the act went into operation, 
though the testator did not die until afterwards, If there 
had been a re-publication of the will after the purchase of 
the land, it would have passed. There being no such re- 
publication, it did not pass, and as to it the testator died in- 
testate. 


Per Curtam. Judgment affirmed. 


JOHN RAY vs. MALCOLM RAY. 


After an appeal from a County to s Superior Court, a procedendo will not 
be ordered to the County Court to give judgment for the costs, because 
the question was to be determined by the Superior Court in deciding on 
the appeal. 

Where there has been an appeal to the Superior Court and therce to the Su- 
preme Court, a procedendo cannot issue to the County Court to give judg- 
ment for costs, because that question is involved in the appeal. 

If, after the decision of an appeal, the Superior Court refuses to obey the 
mandate of the Supreme Court, an appeal cannot again be had, for there 
is no question to be reviewed, but the party grieved must apply for a man- 
damus. 


Appeal from the Superior Court of Law of Cumberland 
County, at the Spring Term, 1851, his Honor Judge Manty 
presiding. 

The judgment of the Supreme Court in this case, being 
certified to the Superior Court for Cumberland County, at 
its Spring Session, 1851, 
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A judginent and execution for the costs of the said Supe- 
rior Court against the defendant and his sureties on the ap- 
peal bond, (to be taxed by the clerk,) were moved for by the 
petitioner’s counsel. Which was allowed, &c., &c. 

A judgment and execution were also moved for the costs 
of the County Court against the defendant and sureties 
aforesaid, (a memorandum of which is appended to the 
transcript of the record from said Court): Which the Court 
declined to give, but offered a writ of procedendo to the Coun- 
ty Court, where the case might be dispesed of, in accordance 
with the decision of the Supreme Court, and the costs, as 
the County Court might adjudge. 

With this refusal, the petitioner was dissatisfied and pray- 
ed an appeal, which was granted. 

Petitioner’s counsel then asked for a writ of procedendo 
to the County Court, pending the appeal, which was refused 
and from this refusal-the petitioner appealed. 


Banks and Mullins, for the plaintiff. 
J. G. Shepherd and Strange, for the defendant. 


Pearson, J. There is no error. A judgment for the 
costs of the County Court ought not to have been rendered 
in the Superior Court, because it was repugnant, and incone 
sistent with the fact, that there was no right of appeal, and 
of course no case constituted in that Court. 

After the appeal to this Court, upon the question, as to 
the costs of the County Court, it was clearly right to refuse 
to grant a procedendo, because, thereby, the County Court 
would have been called upon to give a judgment, as to the 
costs of that Court, whereas the appeal’ assumed, that that 
judgment ought to have been rendered in the Superior 
Court, and it was repugnant and inconsistent, pending an 
appeal, which was taken to try the question, whether the 
Superior Court ought not to have given the judgment, to 

, 
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move for a procedendo, under which the County Court must 
have given it. 

Another view may be taken of the question. If the Su- 
perior Court refuses to obey the mandate of this Court, the 
counsel is not to appeal, for there is no question to be re- 
viewed, but to apply fora mandamus. In this case, the 
refusal is accounted for and explained by the fact of the ap. 
peal, as to the question of costs, pending which, the proce- 
dendo ought not to have been sent, for thereby the case 
‘would have been split up and put in two Courts at the same 
‘time. 


Per Ovriam. | Judgment affirmed. 


DOE ON DEMISE OF DAVID PRICE ve. LOUISA OSBORNE. 


Where A. had leased land to B. for the year 1848, and during the year 1848, 
_ while B. was in possession under the lease, A. executed to C. a deed purport- 
ing to convey to him the fee simple, and thereupon, C., on the 25th of De- 
cemiber, 1848, commenced an action of ejectment against B.; Held, that 
theaction would not lie, because at the date of the demise, C. had not the 


right of entry. ' 


Appeal from the Superior Court of Law of Rockingham 
County at the Spring Term, 1851, his Honor Judge Baitey 
presiding. ' 

In this case the evidence was, that the lessor of the plain- 
tiff purchased the land in dispute, as the property of Robert 
L. Osborn, husband of the defendant, at November Term, 
1847, of Rockingham County Court, at sheriff’s sale, took 





JUNE TERM, 1851. 





Price v. Osborn. 





a sheriff’s deed and had the same duly recorded: ‘Phat 
before Christmas, 1847, the lessor Jeased the said land to 
the said Robert L. Osborn, for the year 1848: ‘That the 
said Robert held over, and lived with the «defendant, his. 
wife, on the land, until the 5th day of May, 1849, when the- 
said husband died, and that the defendant, his widow, con- 
tinued on the land until after she was served with a copy: 
of the declaration in this case. 

A verdict was rendered for the plaintiff, subject to the 
opinion of the Court, whether in case the said Robert L.. 
Osborn, the husband, rented the land for the whole of the 
year 1848, the demise as stated in the declaration being on. 
the 25th of December, 1848, and the ejectment being stated 
on the first day of January, 1849, the plaintiff could re- 
cover. 

The Court being of opinion with the defendant, on the 
point reserved, set aside the verdict, and ordered a non-suit. 
From which judgment of non-suit, the lessor of the plain- 
tiff prayed and obtained an appeal to the Supreme Court. 


J. T. Morehead, for the plaintiff. 
Kerr, for the defendant. 


Nass, J. We concur with his Honor, before whom tho- 
case was tried, and in the judgment he gave. The demise 
in the declaration is laid on the 25th of December, 1848. 
In the latter part of the year 1847, David Price, the lessor 
of the plaintiff, and who was the owner of the land, leased. 
it to Robert L. Osborn tor tae year 1848. Osborn entered 
into possession, and continued it during the whole of that 
year, and until some time in 1849, whe he died, and the- 
defendant, his widow, continued on the land. On the 26th. 
of December, 1848, the date of the demise, R. Li. Os- 
born, the lessee, was in possession of the premises, under 
his unexpired lease. His possession was a lawful one, and 
David Price, the lessor, had no right of entry, and without 
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such right he could make no lease to the plaintiff. In ejeet-; 
ment, the lessor of the plaintiff must recover, upon the 
strength of his own title ; he must show a good title to the 
premises, and a right of entry vested in him at the time 
of the demise, otherwise he cannot recover. Brown on 
actions, 466—1st Chit. Pl. S80—-2 Fast 250—13th East R. : 
210, 212. 


Pes Curiam. Judgment affirmed. 


WILLIAM WALTERS ts. FLEETWOOD WALTERS. 


Where A. gave B. a bond for fifty dollars, and, at the same time, it was agreed 
by parol, that, whenever A. paid certain costs in a suit then pending be- 
tween the parties, the bond should be surrendered and giveu up, and A, 
afterwards paid the costs; Held, that this was competent and sufficient 
evidence of the discharge of the bond. 

The case between the same parties, reported June Term, 1850, cited and 


approved. 

Appeal from the Superior Court of Law of Robeson » 
County, at the Spring Term, 1851, his Honor Judge Man- 
Ly presiding. 

_. This was an action originally commenced before a Jus- 
tice of the Peace on a bond, of which a copy accompanies 
this case, marked A. The defendant pleaded general issue, 
and payment, accord, and satisfaction. ‘The execution of 
the bond was proven by the subscribing -witness thereto, - 
who also proved that a suit, which had been pending be-: 
tween the same parties in the Superior Court of Robeson, 
was compromised; the terms of which were reduced to: 
writing, signed and sealed by the parties, a copy of which 
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accompanies this case, and is marked B. The defendant 
proved by the subscribing witness to the bond, (who was 
also a subscribing witness to the paper writing, the copy of 
which is marked B,) that the bond declared on was given 
by the defendant at the same time of the written agreement, 
the same being insisted on by the plaintiff, and given with 
the express understanding, that, whenever the defendant, 
Fleetwood Walters, complied with the agreement, by paying 
to the Clerk of the Court Eighty Dollars and balance of the 
costs, that the bond of Fifty Dollars, on which this suit is 
brought, should be given up and surrendered. This testi- 
mony was objected to by the plaintiff, but was admitted by 
the Court. The defendant then further proved by the Clerk 
of the Court, that, previous to the commencement of this 
action, the defendant, Fleetwood Walters, had certainly - 
paid him the Eighty Dollars, and, according to his impres- 
sion, also the balance of the costs, amounting to about 
Twenty Dollars more. The plaintiff objected to this evi- 
dence, but it was admitted by the Court. ‘The counsel for 
the plaintiff asked the Court to charge the Jury, that, the 
defendant ought to have given notice to the plaintiff of his 
payment of the money to the Clerk, and demanded a surren- 
der of the bond. But the Court declined giving this instruc- 
tion. The plaintiff insisted, that, notwithstanding these - 
facts, he was entitled to recover on the note, but his Honor . 
charged the jury, that if they believed the verbal agreement 
between the parties to have been as stated by the witness, | 
and that the Eighty Dollars had been paid by the defend- 
ant, and the other Twenty Dallars, which was his half of 
the remainder, before the bringing of the action on trial, to” 
find for the defendant. 


(Copy of the bond marked A.) in 
On or before the 24th July, 1846, 1, promise William 
Walters, or order, Fiifiy Dollars, value received, this 24th _ 
March, 1846. Test. FLEETWOOD WALTERS, (Seal.) 
J. Winstow. ' Pa a 
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(Copy of the agreement marked B.) 


Fisetwoop Watters Robeson Superior Court, 


vs ; 
Wittram Watters. Spring Term. 


The parties agree to dismiss this suit on the followin 
terms The plaintiff to pay Eighty Dollars of the costs, an 
if any balance is due, whatever balance there is, is to be 
paid, one half by the plaintiff and one half by the defend- 


ant. 
Test, FLEETWOOD WALTERS, tSeal: 


WILLIAM WALTERS, Seal.) 
J. Wrnstow. 


Banks and Mullins, for the plaintiff. 
Dobbin, J. G. Shepherd and W. Winslow, for the de- 


fendant. 


Nasa, J. This case was before the Court at June Term, 
1850, and the principles of law, there discussed dnd decided 
by the Court, are decisive of the case as now presented. 
"The case, then, did not set forth what amount of costs were 
to be paid by the defendant. The Court says, “as the 
amount of the costs which the defendant agreed to pay, and 
did pay, is not stated, and the opinion of the Court was giv- 
en against the plaintiff, without any reference to the amount, 
it must be understood that the opinion rested exclusively 
upon the agreement, that the bond should be void or be de- 
livered up, if or when the defendant should pay the costs, 
whether more or less, and upon the faet that he had paid 
them.” This is declared to be erroneous, annexing, upen 
parol evidence, a condition to a bond which is absolute in 
its face, and upon this principle the easé was decided. In 
the case now before us, the agreement upon which the suit 
previously pending between the parties was compromised, 
is set out, By it the defendant bound himself to pay Eigh- 
ty Dollars of the costs, and if any balance is due he obliges 
himself to pay one half of it, and the bond upon whieh this 
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action is brought, was executed at the same time; and the 
defendant offered to prove, that it was at the time expressly 
agreed, that the bond should be given up and surrendered, 
upon the defendant’s complying with that agreement. To 
this evidence the plaintiff objected, but it was received by 
the Court. And we concur with his Honor that the evi- 
dence was competent, not as annexing, by parol, a condition 
to a written instrument, but as laying a foundation to show 
its discharge. If A. owe by bond $100 to B., and B. owes 
C..a like sum, A. cannot discharge his obligation by show- 
ing he has paid his obligee’s bond to C. But if it be agreed 
between A. and B., that A. shall pay to C. the amount of 
his bond, and he does so, it will be a discharge under the 
plea of payment, and to that effect is the opinion of the 
Court upon the former trial of this case. It is there said, 
page 147: “If, indeed, the defendant paid the costs, or any 
part of them, we should hold the amount thus paid to be a 


payment pro tanto upon the bond sued on.”. But here he 
had not paid a less sum than that called for in the bond, buta 
much larger one ; it is of course not a payment pro tanto, 
but one pro foto. 


Per Curtam. Judgment affirmed. 








! 
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ROBERT 8. HUNTLY ts. JAMES M. WADDELL. 


A., by deed, conveyed a tract of land by metes and bounds, specifying the 
number of acres, and corenanted as follows: “ To have and to hold to 
him the said R. &., his heirs and assigns, the right and -title of the same, 
I warrant and will ever defend ;’ Held, that this was only a covenant for 
quiet enjoyment and not a warranty as to the number of acres mentioned 
in the deed. 

In the sale of land by deed, there are ro implied warranties. 

The case of Ricketts vy Dickina, | Murphy 343, Lyles v Powell, | Mur. 348, 
and Williams v Lowe, 2 Car. L. Repos, 267, cited and approved. . 


Appeal from the Superior Court of Law of Anson County, 
at the Fall Term, 1850, his Honor Judge Batrrce presi- 


ding. 

This was an action of covenant for the breach of a war- 
ranty, alleged to be contained io a deed for land, in which 
the defendant, after conveying by metes and bounds, cov- 
enanted as follows: “To have and to hold to him the said 
Robert Huntley, his heirs and assigns, the right and title of 
the same, I warrant and will ever defend the same.” Upon 
a survey of the land contained 1n the metes and bounds, set 
forth in the deed, it appeared that there were only one hun- 
dred and ninety-seven acres, instead of two hundred and 
twelve and a half, as mentioned in the deed. The plaintiff 
contended that the warranty in the deed embraced the quan- 
tity of land mentioned therein as well as the title, but this 
was denied by the defendant. A verdict was taken for the 
plaintiff, subject to the opinion of the Comt upon the ques- 
tion stated above, upon which the Court being of opinion 
that the action could not be sustained, the verdict was set 
aside, and a judgment of non suit given, from which the 
plaintit® appealed to the Supreme Court. 
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G. C. Mendenhall, for the plaintiff. 
W. Winslow and R, Strange, for the defendant. 


Nasu, J. As early as 1810, the Supreme Court decided 
that in a deed of bargain and sale, the words “ containing so 
many acres,” do not import a covenant of quantity. In the 
case of Ricketts v Dickins, 1 Mur. 243, this principle was af- 
firmed, and reiterated in the subsequent one of Lyles v Pow- 
eil, and recognized as sound law, in that of Williams v 
Lowe, 2 Car. L. Repos. 267. In the first, the words of the 
deed are, “ containing two hundred and fifty acres, &c., to 
have and to hold the said land and premises, and every 
part thereof, &c.” ‘The operative words in the case of Pow- 
ell are the same. Yet in such, it was decided there was no 
covenant of quantity, though upon surveys the number of 
acres fell short of that specified in the deed. In this case, 
the same description is contained. After describing the 
metes and bounds of the land, it continues, “ containing two 
hundred and twelve acres and a half.” The only differ- 
ence between this case and the two first referred to, is, that 
in the latter there was no express covenant, whereas in this 
case there is. It is as follows: “To have and to hold to 
him, the said Robert Huntly, his heirs and assigns, the 
right and title of the same, I warrant and will ever defend.” 
Does this covenant extend to, and cover the quantity of, 
land conveyed? His Honor, who tried the case, ruled that 
it did not; and we agree with him. The covenant is one 
for quiet enjoyment of all the land conveyed by the deed. 
No land was conveyed by the deed, but that which was 
contained within the specified metes and boundaries. It 
can be made to apply to the quantity mentioned, only by 
implication ; but there are in the sale of real estate, by deed, 
no implied warranties. If there had been more land with- 
in the lines than the quantity specified, they would certain- 
ly have passed. Would the bargainor, in such case, have 
been entitled to remuneration from ry purchaser for the 
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surplus? Surely not, because he had sold all the land with- 
in the boundaries. If, in such a case as this, the purchaser 
wished to be protected in the number of acres mentioned, 
he ought to have taken a covenant to that effect, or he might, 
if he had chosen, have had the land surveyed before the 
contract was executed. He has done neither and must 
abide the consequence. 


Per Curiam. Judgment affirmed. 


JOSEPH AREY vs DAVID STEPHENSON. 


An omission by a Judge to instruct the jury upon a particular point, is not 
error. If the party,deeming them material, ask for instructions, aud they 
are improperly granted or refused, the question may be brought before the 
Supreme Court for review. 

The cases of Torrence v Graham, 1 Dev. and Bat. 288, and State vy O’ Neal, 
7 Ire. 253, cited and approved. 


Appeal from the Superior Court of Law of Cumberland 
County, at the Spring Term, 1851, his Honor Judge Maniy 
presiding. 

This was an action of assumpsit, brought to recover the - 
sum of seventy dollars, alleged to have been paid by the 
plaintiff for the defendant’s use. 

Pleas, general issue, and the statute of limitations. 

The plaintiff proved by one Murphy, that the plaintiff 
had paid to him, in the years 1829 and 1830, two sums of 
money amounting to seventy dollars, on a debt which he, 
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Murphy, held against the defendant, and which was among 
the debis mentioned in the ceed of trust hereinafter men- 
tioned, and which was intended to be paid out of the prop- 
erty conveyed by the defendant to the plaintiff. 

One Stephenson, the brother of the defendant, introduced 
by the plaintiff, testified that on the 22d of September, 1837, 
he was present at a settlement between the plaintiff and the 
defendant, that the plaintiff had been acting as the trustee 
of the defendant in selling property and paying his debts 
under a deed, (a copy of which forms a part of this case,) 
that the plaintiff exhibited an account of his trusteeship, 
and among the items charged was one for the said sum of 
seventy dollars paid by him to Murphy. 

To this item the defendant objected, alleging that he had’ 
paid to one Gordon, of Mobile, the whole amount of his 
debt to Murphy, the said Gordon being his Attorney. 

It was then proposed by the witness that the parties should 
proceed in their settlement, leaving out the said sum of sev- 
enty dollars, and that, if the plaintiff could show that the 
defendant had not paid tlie said sum to Gordon, then the 
defendant should pay it to the plaintiff. 

This was agreed to by both the parties, and the plaintiff 
surrendered to the defendant the trust estate. 

The plaintiff then proved by Murphy that he had received 
from Gordon the amount of his claim against the defendant, 
except seventy dollars. ‘The plaintiff introduced the depo- 
sition of one Sebastian L. Jennings, which torms a part of 
this case. 

The defendant contended that he was not liable up- 
on the original payment of the seventy dollars by the 
plaintiff to Mutphy. First; because it was paid without 
authority. 

Secondly, because the balance due by the trustor to the 
trustee or by the trustee to the trustor, could only be recov- 
ered in Equity, without an express promise. And, therefore, 
the plaintiff was driven to rely upon the express promise, 
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and insisted that it had not been proven by the plaintiff, 
that the defendant had not paid the whole amount due to 
Murphy, to his agent Gordon. 

His Honor instructed the jury, that the plaintiff's right 
to recover depended upon the fact, whether they were sat- 
isfied that the defendant had not paid the whole amount of 
Murphy’s debt to Gordon, and if they were so satisfied, the 
plaintiff was entitled to recover, and, if not, the plaintiff was 
not entitled to recover. 

Verdict for defendant, and a rule for a new trial being 


discharged, the plaintiff appealed. 


W. Winslow, for the plaintiff. 
Strange, for the defendant. 


Nasu, J. This case is here for the second time. When 


before us on the former occasion, the only question, present- 
ed by the bill of exceptions, arose under the plea of the stat- 
ute of Limitations. ‘The case now before us presents a dif- 
ferent question. The defendant, being largely indebted, 
conveyed to the plaintiff a quantity of property in trust to 
sell, and pay the debts enumerated, Among them, was one 
due toa Mr. Murphy. Upon this debt the plaintiff paid to 
Mr. Murphy seventy dollars, the balance having been paid 
to him, by a Mr. Gordon, his Attorney, who had received 
it from the defendant. In a settlement between the plain- 
tiff and the defendant, this payment of $70 by him was 
claimed as a charge against the defendant, as money paid 
for, and on his account. The defendant refused to allow 
it, on the ground that he had paid the whole of the Murphy 
debt to Gordon. The parties finally agrted to settle the 
trustee’s account, except this item, and, as respected it, it 
was agreed, “that if the plaintiff could show that the de- 
fendant had not paid the said sum to Gordon, then the de- 
fendant should pay it to the plaintiff.” Upon entering into 
this agreement, the trust property was delivered up to the 
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defendant. In his charge his Honor instructed the jury 
that the plaintiff’s right to recover depended on the fuct, 
whether they were satisfied that the defendant had not paid 
the whole of the Murphy debt to Gordon ; if they were so 
satisfied, the plaintiff was entitled to recover; if not, he was 
not entitled to recover. We are not sensible of any error 
in law, in the charge, of which the plaintiff had a right to 
complain. The debt to Murphy, its payment of all but 
seventy dollars by Gordon, his Attorney, and the payment 
of that amount by the plaintiff, are all admitted in the case. 
The defendant, however, alleged, he ought not to pay to 
the plaintiff that seventy dollars, because he had paid to 
Gordon the whole of the Murphy debt. Like any other 
plea of pryment, for it was not denied that the payment to 
Gordon, if made, was Jegal and proper, it would have been 
the duty of the defendant to sustain it by proper proof of 
the fact. But the plaintiff voluntarily released him from 
that obligation, and took upon himself to prove he had not 
paid it to Gordon, and makes that proof a condition prece- 
dent to his right of recovery, as it was the condition upon 
which the plaintiff’s new promise rested. The charge in 
its first branch is in the language of the agreement. The 
second upon the general liability of thedefendant. Gordon 
was the authorized agent of Murphy to receive the debt. 
If the Jury were satisfied the defendant had paid the whole 
of it to him, then the payment of the seventy dollars by the 
plaintiff was unauthorized, and he had no right to claim it 
from the defendant; he must look to Murphy. 

In the course of the argument here, it was insisted that 
the Judge onght to have instructed the jury, that the depo- 
sition of Jennings, which constitutes a part of the case, if 
believed by them, proved an acknowledgment of the debt 
by the defendant. No such instructions were asked for by 
the plaintiff on the trial, and it has been several times de- 
cided by this Court, that an omission by a Judge to in- 
struct the jury upon a particular point, is noterror. Ifa 
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party deem it material to his case, he must ask for instrue- 
tion upon it, more especially when the party complaining 
does not show that the jury were probably misled by the 
eharge. Torrence v Graham, 1 Dev. and Bat. 288, State 
v O'Neal, 7 Ire. 253. 


Per Curiam. Judgment affirmed. 


EDMUND S. MOORE vs. JOHN R. HYMAN & AL. 


A principal cannot maintain an action against his agent for money had and 
received, until a demand and refusal, but the proof of a demand and refu- 
sal is net restricted to any particular form of words, but any declaration of 
the agent to the principal, which shows a denial of his right, puts him in 
the wrong, and gives to the principal a right of action. 

Where the plaintiff had employed the defendant to sell for him a quantity of 
figh, and in attemptirg to make a settlement, they differed as to six barrels 
of the fish, the plamtiff wishing the defendant to pay for six barrels of fish 
more than he was willing to acconnt for; Held, that this was not only evi- 
dence of demand, but was, in law, a demand. It wasa denial of the plain- 
tiff’s right, and whether correct or not, gave him an immediate right of ac- 
tion, and set the statute of limitations in action. 


Appeal from the Superior Court of Law of Martin Coun- 
ty, ata Speciai Term in ——-—, 1851, his Honor Judge 
Dick presiding. 

‘This was an action of assumpsit, brought in October, 
1848. It was in evidence, that the plaintiff deposited with 
the defendants, some time in May, 1841, one hundred and 
fifty barrels of fish, to be sold by them on commission, and 
took their receipt. The defendants relied on the statute of 
limitations. 
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It was proved by a wituess for the plaintiff, that the plain- 
tiff said that one of the defendants came to his house in 
1843, and they would have made a settlement, but they did 
not settle on account of six barrels of fish, about which they 
differed. There was no other evidence of any demand by 
the plaintiff, until within a few weeks before the bringing 
of the suit. 

The Court instructed the jury that the defendants were 
the agents of the plaintiff: that the statute of limitations did 
not begin to run until a demand by the plaintiff and refusal 
by the defendants: that what took place between the par- 
ties, in 1843, was not sufficient to put the statute in opera- 
tion, and that the defendants had not sustained their plea. 

There was a verdict for the plaintiff. ‘The defendants 
moved for a new trial, which was refused, and judgment 
given against them, from which they appealed to the Su- 
preme Court. 


B. F. Moore, for the plaintiff. 
Biggs and Rodman, for the defendants. 


Nasu, J. In May, 1841, the plaintiff deposited with the 
defendants one hundred and fifty barrels of fish, to sell on 
commission. In 1843, one of the defendants called on the 
plaintiff to settle the account, and the case states that “they 
would have made a settlement but they did not settle on 
account of six barrels of fish, about which they differed.” 
No other demand was made upon the defendants, until with- 
in a few weeks before the bringing of the action. Thegwrit 
issued in October, 1848, and the defendants relied upon the 
plea of the statute of limitations. ‘The jury were instructed, 
“that the defendants being the agents of the plaintiff, the 
statute of limitations did not begin to run until a demand 
and refusal: that what took place between the parties in 
1843, was not sufficient to put the statute of limitations into 
operation.” In other words, that there was no evidence of 
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a demand by the plaintiff and a refusal by the defendants, 
until within a few weeks before the action was brought. 

As a general principle, it is true, that a principal cannot 
maintain an action against his agent for money had and re- 
ceived, until a demand and refusal, but the proof of a de- 
mand and refusal is not restricted to any particular form of 
words, but any declaration of the agent to the principal, or 
any act which shows a denial of his right, puts him in the 
wrong, and gives to the principal a right of, action. It is 
not necessary for the principal to seek the agent by going 
to his residence, nor is it necessary for him to say, “I de- 
mand a settlement”—if the parties meet at a third place, ei- 
ther by accident or agreement, the demand may then be 
made. In this case one of the defendants went to the plain- 
tiff’s house, for what definite purpose is not stated, but 
while there the parties attempted to make a settlement, and 
would have so done, but they differed as to six of the bar- 
rels of fish. As we understand it, the plaintiff wished the 
defendants to pay for six barrels of fish more than they 
were willing to account tor. We hold, that this was not 
only evidence of a demand, but was in law a demand—it 
was a denial of the plaintiff’s right, and whether correct or 
not, gave him an immediate right of action, and set the 
statute of limitations in action. See 1 American leading 
cases, Burrill and Phillips 519, in note, 2 E. C. L. R. 
356. 

More than three years elapsed, after the attempted settle- 
ment in 1843, before the action was brought. The charge 
of hy Honor was erroneous. The statute was set in mo- 
tion by the attempted settlement, aud having commenced 
running, continued so to do; and the defendants did sup- 


port their plea. 


Per Curiam. Judgment reversed, and a venire de 
novo awarded. 
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MAY STRINGER ve. SHEPHERD W. BURCHAM. 


The plaintiff, a colored person, claimed to be free, and for the purpose of pro- 
ving it, introduced a record of Craven County Court in 1807, setting forth 
a petition in the name of William Jessup, praying for liberty to emancipate 
certain slaves, owned by him, for meritorious services—the order of the 
Court that William Jessup have leave to emancipate the slaves mentioned, 
among whom was the slave by the name of Sinah—and the copy of the 
bond filed, as directed by the act of 1796, Held, that the emancipation 
of the said Sinah was completely effected by these proceedings—that the 
petition setting forth the master’s wish, then to emancipate for meritorious 
services, the judgment of the Court, and the granting to the master liberty 
to emancipate, being entered of record, make the liberation required by 
law. . 

After an Acquiescence for thirty years by the public, in the enjoyment of her 
freedom, every presumption is to be made in favor of her actual emancipa- 
tion, especially agaiust a trespasser and wrong-doer. 

The cases of Bryan vy Wadsworth, 1 Dev. and Bat. 356, Sampsony Bur- 
gwin, 3 Dev. and Bat. 28, and Cully v Jones, 9 Ire. 169, cited and ap- 
proved. 


Appeal from the Superior Court of Law of Carteret Coun- 
ty, at the Spring Term, 1851, his Honor Judge Catpwe.t 
presiding. 

This suit is trespass for false imprisonment, the plaintiff 
alleging that she is a free person of color. 

On the trial, in her behalf, a record, duly certified by the 
Clerk of Craven County Court, was introduced, showing 
that, at December Term, 1807, of said Court, a petition was 
filed at the instance of one William Jessup, by his Attorney, 
Owen Stanton, praying permission to emancipate certain of 
his slaves for meritorious services, and, amongst others, ne- 
gro woman Sinah ; that upon the hearing, it was decreed 
according to the prayer, and bond given as directed by stat- 
ute in such - provided. It was proved upon the trial, 
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that the plaintiff was the daughter of Hannah, and Hannah 
was the daughter of Sinah, and was born after the decree 
of emancipation. And it also appeared that Sinah and her 
descendents had always passed for and were reputed free 
persons of color, since the said act of emancipation, except 
upon one occasion, a man, calling himself Jessup, and 
‘claiming to be the son of said William, the petitioner, came 
to Craven about 1817, and endeavored to carry off the said 
Hannah and one other: that he was arrested by virtue of 
process ; whereupon he surrendered them and has not been 
since heard of. 

The jury, under the charge of the Court, found in favor 
of the plaintiff. Rule for a new trial, upon the ground that 
said record is irregular and void. Rule discharged. Judg- 
ment on verdict. Appeal to the Supreme Court. 


Donnell, for the plaintiff. 
J. W. Bryan, for the defendant. 


Nasu, J. Our attention is confined by the bill of excep- 
tions to the sufficiency of the record offered in evidence by 
the plaintiff. The defendant objected to its competency, on 
the ground that it was irregular and void. In what partic- 
ulars it is alleged to be so, we are not informed. The plain- 
tiff claimed to be a free woman ; and, in order to prove it, 
she introduced a copy of the record of Craven County 
Court, setting forth the proceedings, under which she claims 
her freedom. The record sets forth a petition in the name 
of William Jessup, praying for liberty to emancipate certain 
slaves owned by him, for meritorious services, the order of 
the Court, that William Jessup have leave to emancipate 
the slaves mentioned, and the copy of the bond filed, as di- 
rected by the act of 1796. ‘Those proceedings were had in 
1807. In Bryan and Wadsworth, 1 Dev. and Bat. 388, 
the Court declares what, under the acts previous to 1807, 
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should amount to an emancipation by the owner of a slave. 
These are the petition, setting forth the master’s wish, then 
to emancipate for meritorious services, the judgment of the 
Court, and the granting to the master liberty to emancipate.. 
“ These, say the Court, “entered of record, make the libera-. 
tion required by law. ‘The slave is then freed by the 
master, under the license of the Court.” It was suggested, 
that an objection had been raised in the Court below to the. 
regularity of the record, beeause the petition is not signed 
by William Jessup, but by his Attorney. That objection 
is answered by the case of Sampson v Burgwin, 3 Dev. 
and Bat. 28, ir which it is declared by the Court, that the. 
act of 1796 did not require a petition in writing. The one, 
however, set foith in the record is sufficient, if one were re- 
quired. We think the record is neither irregular nor void,. 
and that it was properly received in evidence. 

From 1807, the mother of the plaintiff and her descend- 
ents have been, in the community in whieh they live, con- 
sidered and treated as free persons. After a period of thirty 
years, the defendant, without a pretence of right, as far as 
we are informed, seized upon the plaintiff and questions her 
righttofreedom, After so long an acquiescence by the pub- 
lic in her enjoyment of her freedom, every presumption is. 
to be made in favor of her actual emancipation, especially 
against a trespasser and wrong-doer—Cully v Jones, 9 Ire. 
169. 

We observe, that the bond filed by William Jessup refers 
only to Sinah, one of the negroes mentioned in the petition, 
and the case states that the plaintiff is her descendent, born 
after the emancipation. 

"There is no error in the judgment appealed from, which. 
is accordingly affirmed. 


Per Curiam. Judgment affirmed.. 











SUPREME COURT. 


STATE, TO THE USE OF MOSES RINGOLD cs. JOHN T. Mc- 
GOWAN é& AL. 


Where a constable was appointed at February Term, 1848, and in Angust 
1848, a claim was put in his hands for collection, on which he obtained a 
judgment, and a stay was granted by a magistrate, which expired during 
February Term, 1849, when the said constable was not reappointed at Feb- 
ruary Term, 1849, but in July following was appointed deputy sheriff, and 
then took out execution on the claim, collected it and failed to pay it over. 
Held, that he was not responsible on his constable’s bond, no default having 
been committed during the year of his appointment. 

The cases of Keck v Coble, 2 Dev. 459, and State vy Lackey, 3 Ire. 25, 
cited and approved. 


Appeal from the Superior Court of Law of Pitt County, 


at the Spring Term, 1851, his Honor Judge Extis presi- 
ding. 


No counsel for the plaintiff. 
Biggs and Donnell, for the defendants. 


Nasu, J. The action is upon a constable’s bond; and 
the breach relied on was for collecting money and not pay- 
ing over. 

At the February Term, 1848, of Pitt County Court, the 
defendant, McGowan, was appointed a constable, and en- 
tered into bond with the other defendants as his sureties. 
His official year expired at February Term, 1849. In Au- 
gust, 1848, the relator placed in his hands a note, for which 
he gave a receipt, binding himself to collect or return. On 
the same day, the constable obtained a judgment on the 
note, on which the magistrate granted a stay of six months, 
which expired during February ‘Term, 1849. McGowan 
was not appointed a constable at February Term, but in 
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July following, was, by the sheriff, appointed his deputy, 
after which he took out an execution on the judgment and 
collected the money. Theaction is brought upon the official 
bond of 1848, The plaintiffcannot recover. The appoint- 
ment of a constable is but for one year, and the bond given 
by him loses its force as to any breach of duty after that 
period. The bond, upon which this action is brought, cov- 
ered only such breaches on the part of the constable, as oc- 
curred after his appointment in February, 1848, and before 
February Court, 1849. Keck v Coble, 2 Dev. 489, State 
v Lackey, 3 Ire. 25. During that period, he received no 
money on the claim put in his hands for collection, nor was 
he guilty of any negligence. He received the note in August, 
1848, and on the same day took a judgment on it, and the 
stay upon it ran out at February Term, 1849, when his of- 
ficial year expired. He subsequently did receive the money 
under an execution, not as constable, but as deputy sheriff, 
and as such is answerable, 


Per Curiam. Judgment affirmed. 


JAMES DICKINSON ve. JOHN B. JONES. 


A bond was given to an officer, to indemnify him for selling under an execu- 
tion at the instance of “J. and H. against W.” Held, that to entitle 
the officer te recover on this bond, he must show that he sold under the 
execution mentioned ia the bond. 


Appeal from the Superior Court of Law of Wayne Coun- 
ty, at the Fall Term, 1850, his Honor Judge Exxts presi- 
ding. 
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The case is stated in the opinion delivered in this Court. 


Mordecai and Washington, for the plaintiff. 
J. H. Bryan, for the defendant. 


Pearson, J. The plaintiff had, as a constable, levied on 
certain articles, as the property of one Briggs. One By- 
num claimed the articles; and, thereupon, the defendant 
executed a bond to indemnify the plaintiff for selling under 
an execution in his hands, “ wherein John B. Jones and 
Henry Dickinson are plaintiffs, and one William G. Briggs 
is defendant.” The plaintiff sold the property and was 
sued by Bynum, who recovered six cents, and a large sum 
for costs. The action is on the bond for indemnity, On 
the trial, the plaintiff did not offer in evidence an execution 
in favor of John B. Jones and Henry Dickinson against 
William G. Briggs, and, of course, did not prove, that he 
sold the property under the execution recited in the bond. 

His Honor was of opinion that it was not necessary for 
the plaintiff to make this proof, and that he was entitled to 
recover by proving that he sold the property, without show- 
ing that he made the sale “under an execution correspond- 
ing with that recited in the bond.” To this the defendant 


excepts, 

There is error. The defendant agrees to indemnify the 
plaintiff for selling under a certain execution. How can 
the indemnity be claimed without alleging and proving that 
he did sell under that execution? Suppose the plaintiff sold 
under a different execution. It may be that it was not lev- 
jed in time, or that the defendant had not the same interest 
in it. At all events, it does not come within the terms of 
the bond. 

It is unnecessary to notice the other exception ; because 
upon the next trial, if the plaintiff has in fact paid the 
amount recovered by Bynum, he will be able to prove it 
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without depending upon the entry on the execution docket. 


Per Curiam. Judgment reversed, and avenire de novo. 


DOE ON DEMISE OF BENJAMIN FLOYD vs. WALTER B. 
TAYLOR. 


The delivery of a deed is a question of fact, and the law has prescribed no 
particular form, in which it shall be made. 

When any circumstances are proved, no matter how slight or inconclusive, 
from which a delivery may be inferred, the party relying upon them has a 
right to have them submitted to a jury, and it is error in a Judge to instruct 
them that there is no evidence of a delivery. 


Appeal from the Superior Court of Law of Rockingham 
County, at the Spring Term, 1851, his Honor Judge Baitey 
presiding. 

The case is stated in the opinion of the Judge delivered 
in this Court. 


J. T. Morehead, for the plaintiff. 
Kerr, for the defendant. 


Nasu, J. The only question submitted in the bill of ex- 
ceptions is, as to the correctness of the presiding Judge, in 
refusing to sybmit to the Jury the enquiry, as to the delivery 
of the deed from Robert L. Osborn to Jane McDonald. To 
come to a satisfactory conclusion on the point, it is necessa- 
ry to state the facts as they appear in the case, 
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In 1841, the legal title to the premises in question was 
in Osborn. Judgments were obtained against him, and 
were levied on the land by a constable, on the 10th of July, 
1847, and at the sale by the sheriff at November Term, 
1847, of the County Court, the plaintiff purchased. Osborn 
had purchased the laid tor Jane McDonald, and paid for it 
with her money, but took the deed in his own name. Upon 
discovering such to be the fact, Jane McDonald insisted he 
should convey the land to her, and on the 16th day of June, 
1844, he did execute a deed of conveyance to her. ‘To this 
deed one Mois and another person were attesting witnesses, 
and it was admitted to probate, and registered at the same 
Term of the County Court, that the land was sold. Mois 
proved, that, in 1844, Osborn came to his shop, in Leaks- 
ville, with this deed in his hand, and asked him to witness 
it, which he did, when Osborn observed, he believed he 
would go and deliver it to Jane McDonald, and that he 
started in the direction of her house, taking the deed with 
him. It was fnrther proved, that Jane McDonald, from the 
year 1841, down to the trial of the case, exercised acts of 
ownership over the land, renting it out, cutting fire-wood, 
cultivating portions of it; and that in 1844, she had caused 
a part of it to be surveyed, preparatory to a sale. Upon 
these facts, the defendant’s counsel asked the Court to in- 
struct the jury, that they were at liberty to infer a delivery 
of the deed to Jane McDonald, prior ‘to the levy made by 
the constable in 1847. This was refused, and the jury were 
instructed, that there was no evidence of a delivery before 
November Court, 1847. In this position, the Court is of 
opinion there was error. The delivery of a deed is a ques- 
tion of fact. ‘The law has prescribed no particular form, in 
which it shall be made. When the question rests upon the 
attendant circumstances and the intention of the parties, the 
facts of their existence and their effect are peculiarly within 
the province of the jury. It is error, then, for a judge to 
tell the jury there is no evidence of a delivery, when any 
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circumstances are proved, from which it may be inferred, 
no matter how slight or inconclusive they may be. The 
party relying upon them has a right to have them submit- 
ted to the jury for their consideration. Where, in the opin- 
ion of the Court, undue weight is given to such circumstan- 
ces, the correction is in the hands of the Judge. We think 
there was evidence to go to the jury, upon the question of 
delivery. 


Per Curiam. Judgment reversed, and venire de nove 
awarded. 


JAMES F. PEARCE es. JAMES L. BLACKWELL. 


Where a vendee takes an article at his own risk or with all faults, he becomes 
his own insurer, and the seller is relieved from all obligation to disclose any 
fault he may know the article has; but he must resort to no trick or con- 
trivance to conceal the defect or mislead the purchaser. 

The case of Smith vy Andrews, 8 Ire. 6, cited and approved. 


Appeal from the Superior Court of Law of Rockingham 
County, at the Spring Term, 1851, his Honor Judge Bat- 
Ley presiding. 

This is an action on the case for deceit and false warran- 
ty in the sale of horses. 

William B. Grant, a witness for the plaintiff, testified, 
that the plaintiff, a resident of Guilford county, came to his 
tavern, in Statesville, at the Superior Court, in April, 1848: 
that the defendant, Blackwell, put up at his house with his 
two horses, on Tuesday of Court, and told him he wished 
Ss ee the plaintiff, that he 
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wished to buy: that on that day or the next, the parties 
came before him, and told him that they had swapped hor- 
ses: that the plaintiff had received of the defendant, Black- 
well, two horses, and the defendant, Blackwell, had received 
of the plaintiff one horse and one hundred dollars in money: 
that he counted the motley at their request, a part of which 
the plaintiff borrowed of the witness, Hunt: that he heard 
the defendant, Blackwell, say, the horses had the distemper, 
but whether before or after the trade, he did not know: that 
the plaintiff left Statesville towards the last of the week, on 
Friday or Saturday: that the weather was cool and rainy. 

Jason Hunt, the p!aintiff’s witness, testified, that he went 
with the plaintiff from Greensboro’ to Statesville, the first 
week in April, 1848: that he took with him two buggies 
to sell: that the plaintiff went to buy horses: that he staid 
at Statesville during the week of the Superior Court: that 
the defendant, Blackwell, proposed to sell to him his two 
horses for buggies, took him to the stable of the witness, 
Grant, and showed him the horses: that the horses seemed 
to be laboring under distemper: that Blackwell told him 
that the horses had distemper: that one had it about four 
weeks, and was getting over it, and the other horse had it 
about two weeks, and it was then at its worst: that he lent 
Pearce ten dollars to aid in paying the one hundred dollars: 
that he saw the horses some few weeks afterwards in the 
possession of the plaintiff, and that they had the glanders: 
that he had once owned a horse that had the glanders, a fa- 
tal disease: thatthe horses, when he saw them the second 
time, were worth nothing, but had they had only the dis- 
temper, would have been worth two hundred and twenty 
five dollars, or two hundred and fifty dollars; and that the 
period of distemper with horses, generally, was about a 
month. 

Reuben Ross, the plaintiff's witness, testified, that he 
was at Statesville at February Court, 1848: that the defend- 
ant,, Long, who was a brother-in-law of the defendant, 
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Blackwell, proposed to sell him a pair of horses: said he 
had two horses to sell: showed him in the stable one of the 
horses : said the other was at Blackwell’s: said the horses, 
or one of them had the distemper badly, but was getting 
better: witness asked him if he would take a buggy in part 
pay for the horses: Long replied, that Blackwell had a 
buggy: the witness declined to trade, but saw the same 
horse he had seen in Statesville, in the possession of the 
plaintiff, in Greensboro’, in April, 1848; and that the horse 
had the glanders: that he did not examine the horse shown 
to him at Statesville, but the horse seemed to be healthy 
and had good hair. 

W. J. McElroy, the plaintiff’s witness, testified, that the 
defendant, Blackwell, drove the horses by Oak’s Ferry, in 
Davie county, about the first of February, 1848: proposed 
to sell the horses to the witness: that Blackwell said the 
horses had common distemper, had had it a short time and 
were getting well: that he saw one of the horses had what 
he supposed to be distemper: that the wife of the witness 
was not pleased with the horses, and he declined to buy: 
that the plaintiff passed with his horses by his house on 
Saturday about three o’clock, P. M., on his way from States- 
ville to Greensboro’, about the first week in April, 1848: 
that the weather was cool and rainy: that it is thirty-five 
miles from Oak’s Ferry to Statesville: that in May, 1848, 
he saw the horses again in possession of the plaintiff: that 
the horses were greatly reduced, and seemed to have glan- 
ders, though he was no judge. 

C. A. Gillespie testified, that he resided in Greensboro’: 
saw the horses in April, 1848, the next day after the plain. 
tiff got home, and on examining them, was satisfied, that 
they then had the glanders, and so informed the plaintiff : 
that glanders is a disease very fatal with horses: that he 
had managed and had much to do with horses: that mod- 
erate exercise with horses affected with distemper was good 
for them ; but that, in the first stage of distemper, hard dri- 
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ving and exposure might do injury : that distemper rarely 
affected horses longer than four weeks : that persons having 
the care of horses affected with the glanders for three or 
four months, would, in his opinion, discover that the dis- 
ease was not distemper. 

William B. Wooller, the plaintiff’s witness, testified, 
that he, in May or the first of June, 1848, went with the 
plaintiff to the defendant, Blackwell’s, house, in Iredell 
county, to tender to him the horses: that he rode one ot 
the horses and the plaintiff the other: that they walked the 
horses most of the way: rode moderately: that they expec- 
ted to stay the first night at Oak’s Ferry, forty miles from 
Greensboro’, but were disappointed: that they went on in 
the night five miles further: got to Blackwell’s house next 
day : saw the defendant, Long, first, the defendant, Black- 
well, being from home: the plaintiff asked how long the 
horses had had the distemper, to which he replied, he had 
discovered that one had it when he returned from the north 
the December before: that Blackwell returned home ina 
short time: that the plaintiff tendered to him the horses, de- 
manded his horse and the money, and said to Blackwell, 
that he had told him the horses had distemper, when in 
fact they had the glanders: Blackwell replied, that he had 
sold them as diseased horses: the plaintiff said, Le had sold 
them as distempered horses, and he would sue him: Black- 
well said, he would sue the plaintiff, that his horse was not 
such as he represented him to be; that the plaintiff was a 
stranger to him; that he expected he would come back, 
and that he had his witness fixed expressly for him: the 
plaintiff said, no one was present, and if he had a witness, 
he must have been hid : that, in a conversation that occur- 
red some fifteen or twenty minutes afterwards, Blackwell 
said, that one Needham had told him that the plaintiff was 
dissatisfied with the swap, and was going to bring the hor- 
ses back: that he had had much to do with horses, and 
that the horses had the glanders. He also stated, that 
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Blackwell said, there had been no “arene horses in his 
neighborhood. 

John Hiatt, the plaintiff’s witness, testified, that he had 
dealt much in horses; had bought and sold a great many: 
that at Guilford Superior Court in April, 1848, he bought 
these two horses of the plaintiff; thought they had the dis- 
temper when he got them; took them home; discovered 
in two or three days they had the glanders: that glandered 
horses are worth nothing: that he returned the horses im- 
mediately to the plaintiff, who took them back again: that 
the usual period for distemper to remain with horses rarely 
exceeds four weeks: that distemper did not materially im- 
pair horses in value, not being considered a dangerous dis- 
ease: saw Pearce, the plaintiff, afterwards sell the horses at 
public auction in Greensboro’, when one brought a dollar, 
and the other one dollar eighty-seven and a half cents. 

Labeccus Gaither, the plaintiff’s witness, testified, that 
in the month of November, 1847, he thought about the mid- 
dle of the month, he hauled a load of corn to the defendant, 
Blackwell’s : that he showed him these horses ; called them 
his match horses: that Blackwell told him they had the 
distemper, and had had it some time: that sometime after- 
wards Blackwell rode one of the horses to his house, and 
led another horse; wanted to sell the horse he led to his 
son: that he saw the defendant, Blackwell, in February, 
1848 ; that Blackwell wanted to sell him one of the match- 
es: that he declined to buy: that the horses still had some- 
thing like the distemper: that Blackwell tried at the same 
time to sell him a horse, that belonged to another person, 
who accompanied Blackwell on that occasion: that he ex- 
amined the eyes of the horse, saw the eyes were defective, 
and mentioned this to Blackwell ; who replied, he had not 
discovered it before: that he lived within five or six miles 
of Blackwell: and that he, Blackwell, dealt a great deal in 
horses. He also stated, that when Blackwell offered to sell 
him one of the said match of horses in February, 1848, he 
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told the witness if he would buy he would take less than 
he offered to take before. 

Amos Sharp, the plaintiff’s witness, testified, that he 
lived within about two miles of the defendant, Blackwell : 
that Blackwell dealt in horses: that during the fall of 1847, 
and the winter and spring of 1848, he had a glandered 
horse : that his horse got gradually worse, until he shot it 
in 1849 : that he never knew his and the delendant’s horses 
to be near each other: that, after the plaintiff got the horses 
from Blackwell, he heard the said Blackwell say, either that 
he had limed his troughs or intended to lime them. The 
witness further states, that it was a common thing in that 
neighborhood to lime troughs after horses had had distem- 
per. 

Miles Dobbins, the plaintiff’s witness, testified, that he 
was at Statesville on Tuesday of April Court, 1848: that 
the defendant, Blackwell, took him to the stable and offered 
to sell him the horses: told him they had distemper: that 
one was very bad off with it: that he considered the other 
near about well: that witness examined the horses, saw 
some small sores about one of the eyes of one of the horses, 
asked Blackwell if he thought the distemper caused them ; 
Blackwell replied, he thought it did: the witness told Black- 
well the horses did not suit him: Blackwell said to him, 
“make mea bid:” the witness declined: Blackwell said 
the reason he wished to sell, was because he had too many 
horses. 

Oliver H. Farrington, the plaintiff’s witness, testified, 
that in the latter part of April and the first part of May, 
1848, he went with the plaintiff from Greensboro’ to Laurel 
Hill, distant about one hundred miles: that they drove those 
two horses in a two horse waggon; hauled down a barrel 
of whiskey and a box of tobacco; were gone eighteen or 
twenty days; good weather; drove moderately, from eigh- 
teen to twenty-five miles each day; drove home empty : 
that great care was taken in feeding and rubbing off the 
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horses: that the horses gradually declined, and seemed to 
be worse. 

Silas D. Sharp, the defendant’s witness, testified, that 
he was at Statesvilleon Monday of April Court, 1848 : that 
he went with the plaintiff and the defendant, Blackwell, to 
the stables : that Blackwell showed the plaintiff his horses : 
that the plaintiff said they looked badly : Blackwell replied, 
yes, they have!the distemper, I believe, and if he traded for 
them he must take them as they stand ; to which the plain- 
tiff made no reply: that the plaintiff and Blackwell went 
into the stable to the stall, in which stood the plaintiff's 
horse ; when the plaintiff said his horse was lame with the 
swinny, and if he took him, he must take him as he stood: 
that the defendant, Long, came also to the stable: had with 
him the child of Blackwell; requested him to xeep the 
child, which he did: that the plaintiff, Blackwell and Long 
were in the stable together a short time out of his hearing: 
that the terms of the trade he did not hear: that when they 
came out, Blackwell said he had lost thirty dollars in the 
trade, but he thought that better than to rub and fatten them 
up: that he was present when the one hundred dollars was 
paid over: the plaintiff borrowed a part of the money: that 
he had once owned one of the horses, which he sold to the 
witness, Cowan, in August, 1847 : that the horse, while he 
owned him, in March, 1847, had the farey ; broke out in 
twa sore places on the body behind the forelegs: that he 
washed with soft soap these sores and they soon got well, 
and haired over: that he saw sores were again breaking 
out on the horses: that he said nothing about these sores, 
because he did not think they would ever injure the horse: 
that, with this exception, the horse was perfectly healthy and 
sound, while the witness owned him: that the witness de- 
sired to own the horse again, and had gone to the stable on 
that day to buy the horse if he could get him for eighty- 
five dollars. 
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William F. Cowan, the defendant’s witness, testified, 
that he owned both the horses; purchased one from Silas 
Sharp in Angust, 1847, to match the other : that he kept 
them until the third of November, 1847, when he sold them 
to the defendant, Blackwell: that the horses were perfectly 
sound and healthy all the time he owned them, and were 
so when he let Blackwell have them: that he saw them re- 
peatedly afterwards, while Blackwell owned them: that he 
saw nothing the matter with either of the horses, until the 
first of January, 1848: that one of the horses seemed to be 
bad off with the distemper: that Blackwell told him he had 
been offered a certain price for the horses: that he told 
Blackwell he thought he ought to have taken it, as he feared 
the horses might have the glanders: that Blackwell said 
he thought they did not have the glanders, because they 
improved, and he thought they would soon be well: that 
he had expressed his fears to others, but did not recollect 
having expressed them to the witness, Jacob Conay: that 
he saw the plaintiff in the streets of Statesville on the after- 
noon he left Statesville ; asked him what he had given, and 
whether Blackwell had sold the horses to him as sound ; 
to which the plaintiff replied, that he had taken the horses 
as sound up to the time they took the distemper, and that 
he had paid one hundred dollars and a piece of a horse: 
that it was a wet, cold.day, and the weather continued so 
until Sunday, when it faired away. He also stated, he was 
induced to suspect glanders, because there was a mare in 
the neighborhood diseased in such a way as induced him 
to think she had the glanders; that the mare did not die, 
but lived and had two colts ; and that he changed his opin- 
ion as to Black well’s horses, and thought they had the dis- 
temper only. 

James Clayrell, witness for the defendants, testified, that 
he was the defendant, Black well’s, clerk; lived with him : that 
he did not kuow that either of the horses had had distemper 
until about a week before Christmas, 1847, when he drove 
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one of the horses to Clemmonsville, and discovered for the 
first time that he had a cough: that the other horse did not 
have the distemper, until about two weeks before April 
Court, 1848: that he was sitting in the store while the 
plaintiff, the defendant, Blackwell, and the witness, Wooller, 
conversed: that the plaintiff told Blackwell he had traded 
the horses to him as having the distemper, when in fact 
théy had the glanders: that Blackwell refused to take back 
the horses—told the plaintiff he had taken them as diseased 
horses: Pearce replied, you can’t prove it: that he expected 
him to come back: did not recollect that any thing was 
said about a witness being fixed, or about Needham: that 
the defendant, Blackwell, limed his troughs after the plain- 
tiff got the horses: that he never discovered any thing about 
the horses but distemper, and thought the horses had the 
distemper: that the defendant, Blackwell, bought a mare 
after he let the plaintiff have the horses: that she had the 
distemper, when the defendant, Blackwell, got her: that 
he kept her in a stable to herself: that she got well, and the 
defendant, Blackwell, afierwards sold her. 


William Taylor, the defendant’s witness, testified, that 
he was a brother-in-law of the defendant, Blackwell: that 
he worked the horses about the first of March, 1848, and 
that he thought they had the distemper: that he worked 
them about a week in a team with two of his own horses, 
watered them with the same bucket: that they performed 
well, and he thought they had nothing but the distemper; 
and his horses took no distemper. 


Robert Bazter, the defendant’s witness, testified, that he 
had much to do with horses: that he saw the horses shortly 
after the plaintiff got them, and he thought they had the 
distemper : that he had known distemper to continue with 
one or two horses as long as five or six weeks: that expo- 
sure and hard work would injure horses afflicted with the 
distemper. 

8 
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Jacob Conay, the plaintiff’s witness, testified, that the 
defendant, Blackwell, tried. to sell his son one of these lor: 
ses, and at another time tried to sell one of them to him: 
said they had the distemper: that this was a short time 
before the plaintiff got them: that he asked the witness, 
Cowan, about the horses, and Cowan told him not to trade 
for them, that they had the glanders: that the defendant, 
Blackwell, after he parted with the horses, white-washed 
the inside of his stable and the trough: that the defendant, 
Blackwell, traded in horses. 

Joel McLean, the plaintiff’s witness, testified, that he had 
managed and dealt in horses for many years : that glanders 
-and distemper were two separate and distinct diseases, re- 
sembling each other: that distemper continued would turn 
into glanders: that glanders was often produced by dis- 
temper: that farcy is intimately connected with. glanders: 
they will run into each other, or their symptoms will min- 
‘ghe together, and before either arrives at its fatal termina- 
tion, its associate will almost invariably appear: an animal 
inoculated with the matter of farcy, will often be afflicted 
with glanders, while the matter of glanders will frequently 
produce farcy—they are different types or stages of the 
same disease: that moderate exercise is good for distemper, 
while exposure and hard labor are injurious to horses in the 
incipient state of distemper—tended to inflame and diffuse 
or scatter the disease through the system: that distemper 
was generally considered harmless: that horses were rarely 
affected with distemper longer than four or five weeks— 
more generally @ shorter space of time: that glanders would 
likely in all instances, be detected in Jess time than three or 
four months: that glandered horses would often eat heart- 
ily, keep in fine order, and do service for a long time, and 
some few horses would recover, but the disease was gene- 
rally fatal. : 

Several witnesses testified, that the general character of 
all the witnesses on both sides was good. 
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The counsel for the defendants moved his Honor to charge 
the jury, that if they believed that the trade was upon the 
terms stated by the witness, Silas Sharp, it was immaterial 
whether the horses had common distemper or glanders, or 
whether the defendants knew it or not, or whether the fact 
was disclosed to the plaintiff or not, the defendants were 
entitled to a verdict. 

The Court charged the jury, that, if the defendant, Black- 
well, sold the horses to the plantiff and represented that 
they had the distemper, a disease which would last but a 
short time and do them no injury, but knew at the same 
time that they had a fatal disease called glanders, and the 
plaintiff was ignorant of this, they should render a verdict 
for the plaintiff, and the measure of his damage would be 
the difference between the value of the horses with the dis- 
temper, and what they were worth, having the disease called 
glanders : 

That, if they were not satisfied that the horses had the 
glanders, they must find for the defendants = 

That, if the horses had the glanders and the de‘endants 
did not know it, they should find for the defendants : 

That, if the plaintiff knew as much about the disease 
which the horses had, as the defendants, they should find 
for the defendants : 

That, if the horses had the glanders, and it was brought 
about by hard driving or improper exposure to the weather 
by the plaintiff afier he purchased them, they should find 
for the defendants : 

That, if the plaintiff took the horses at his own risk with. 
all faults, and Blackwell used no artifice or contrivance to 
cheat or defraud him, they should find for the defendants: 

That Blackwell was under no obligation to disclose any 
defects, if the plaintiff agreed to take the horses at his own 
risk ; but that this rule would not apply, if artifice or con- 
trivance was resorted to for the purpose of throwing the 
plaintiff off his guard, and thereby to cheat and defrand. 
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him ; and whether this was done or not, was a question 
entirely for them : 

That, if they should be satisfied, that the defendant, Long, 
had nothing to do with the trade, and did not participate in 
the frand, if the other defendant was guilty of any, they 
could find a verdict against one and in favor of the other. 

Under this instruction, the jury found a verdict against 
Blackwell and in favor of Long. 

Rule for a new trial—rule discharged, and defendant, 
Blackwell, appealed to the Supreme Court. 


Kerr, for the plaintiff. 
J. T. Morehead, for the defendant. 


Nasa, J. Action on the case for deceit and false war- 
ranty in the sale of horses. It is unuecessary here to state 
the case at length. ‘lhe principles of law, deducible from 


the evidence, are set forth in the Judge’s charge ; and the 
exception is to the instructions at large. 

The first instruction is, that, if the defendant, Blackwell, 
sold the horses to the plaintiff, and represented that they 
had the distemper, a disease which would last but a short 
time and do them no injury, but at the same time knew 
that they had a fatal disease, called the glanders, of which 
the plaintiff was ignorant, they should render a verdict for 
the plaintiff. There certainly can be no objection to this 
charge—the defendants’ liability is strongly and fully put 
on the ground of fraud practised by him. The 2d, 3d, 4th 
and 5th branches of the charge were in favor of the defend- 
ants, and they cannot complain of them. 

The main argument was upon the 6th branch of the in- 
structions. It was as follows: “If the plaintiff took the 
horses at his own risk, with all faults, and Blackwell used 
no artifice or contrivance to cheat or defraud him, they 
should find for the defendants : That he was under no obli- 
gation to disclose any defects, if the plaintiff agreed to take 





JUNE TERM, 1851, 


——— 








Pippin v. Ellison. 





the horses at his own risk ; but that this rule would not ap- 
ply, if artifice or contrivance was resorted to for the purpose 
of throwing the plaintiff off his guard, and thereby to cheat 
and defraud him.” This portion of the charge is nearly in 
the language of this Court in the case of Smith v Andrews, 
8 Ire. 6, and it fully sustains his Honor, the presiding 
Judge. When a vendee takes an article at his own risk or 
with all faults, he becomes his own insurer, and the seller 
is relieved from all obligation to disclose any fault, he may 
know the article has ; but he must resort to no trick or con- 
trivance to conceal the defect or mislead the purchaser. 
Pickering v Dawson, 4 'Taun. 779. ‘There is no error in 
law in the charge, and in every form in which it is put 
by the Court, the jury have found against the defendant 
upon the question of fraud. ° 


Per Curiam. Judgment affirmed. 


LEVI PIPPIN vs. WILLIAM J. ELLISON. 


The term “property,” in its legal sense, does not include choses in action, 
and in reference to personaly, is confined to “goods,” which embraces 
things inanimate, as furniture, dc. and to “ chattels,” which term embraces 
living things, as horses, &c. 

Where a testator devised all his “‘ property” to his wife for life, and directed 
that, after her death, “ it should be sold,” &c. Held, that choses in action 
did not pass. 


Appeal from the Superior Court of Law of Martin County, 
at the Spring Term, 1851, his Honor Judge Exuris presi- 
ding. 
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The case is sufficiently stated in the opinion delivered in 
this Court. 


Rodman, for the plaintiff. 
Biggs, for the defendant. 


Pearson, J. ‘The petitioner is the administrator de bonis 
non, with the will annexed, of John Wyatt, and the defend- 
ant is the administrator of Lawrence Cherry, who was the 
executor of said Wyatt. ‘The petition is filed for an account 
of the estate of said Wyatt. . 

An account was taken, to which the petitioner filed four 
exceptions. The first and fourth were sustained. The 
second and third were overruled, and the defendant appeal- 
ed. This presents the first and fourth exceptions for our 
consideration. 

Both of these exceptions involve the construction of the 
following clause of the will: “I give and bequeath to Lydia 
Wyatt, all the balance of my property during her natural 
life, and at her death it is my will and desire, that the said 
property, loand to my said wile, shall be seld by my exec- 
utor, with the exception of one acre of land, and the moneys 
arising from the sale of said property, to remain in the 
possession of my executor in trust for the benefit of my 
daughter Keziah Roby, during her natural life, to be fur- 
nished to her at such times and at all times at the discretion 
of my executor.” After the payment of his debts, which 
he directs “to be paid out of my estate,” there remained in 
the hands of the executor $273,80, being the principal and 
juterest of the bonds, accounts, and claims due the testator. 
This amount the executor paid over to Lydia Wyatt. 

Tae question is, whether the bonds, accounts, and other 
choses in action passed under the above clause, or were un- 
disposed of and subject to distribution. The word “ estate” 
has a broader signification than the word “ property.” ‘The 
former includes choses in action. The latter does not ; and 
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in reference to personalty is confined to “goods,” which 
term embraces things inanimate—furniture, farming uten- 
sils, corn, &c.. and “ chattels,” which term, embraces living 
things—slaves, horses, cattle, hogs, &c. Nothing but per- 
sonal property or “goods and chattels,” could, at common 
law, be seized under a fi. fa. or be the subject of larceny. 

As the testator uses the word “ property,” choses in action 
are excluded, taking the word to have been used in its legal 
sense; and that such was his meaning is made still more 
manifest by the direction that all said property, at the death 
of his wife, shall be sold, and the moneys arising from the 
sale applied, &c. 

The fourth exception, because the defendant is charged 
with the amount of the debts, é&c., which he collected and 
paid over to the widow, his Honor sustained. We concur 
im the opinion, that the defendant ought to be charged with 
this sum ; but there is error in not allowing the receipt of 
the widow to stand as a voucher for such part of the sum 
as she was entitled to under the statute of Pir tae 
as to which the payment to her was rightful. 

The first exception, because the defendant is credited 
with the sum of $75, paid to Keziah Roby, Lis Honor sus- 
tained. In this there is error. The distributive share of 
Keziah Roby, in the proceeds of the notes, accounts, &c,, 
greatly exceeded this sum, and the payment of the $75 for 
her use was proper. 

‘There must be a reference to reform the accounts. 


Per Curiam. Ordered accordingly. 
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SAMUEL FEREBEE vs. ISAAC BAXTER & AL. 


Upon the death of an administrator, the duty of settling up the estate de- 
volves on the administrater de bonis non. The representative of the first 
administrator has nothing to do with it, except to account for and deliver 
over to the administrator, de bonis non, such assets as may remain undis- 


posed of. 


Creditors cannot sue him directly, nor have they a right of action on the first 
administrator's bond ; for the bond does not vary nor add to the duties or 
liabilities of an administrator, but merely increases the security for pertorm- 
ance of his duty. 

A judgment obtained by a creditor against the administrator de bonis nor; 
ascertaining the amount of the debt, but declaring that this administrator hus 
no assets, will not vary the principle. 

The cases of the State v Johnson, 8 Ire. 392, State v Britton, 11 Ire. 110, 
and State v » 11 Ire. 160, cited and approved. 


Appeal from the Superior Court of Law of Currituck 
County, at the Fall Term, 1850, his Honor Judge Caup- 
WELL presiding. 

This is an action of debt upon the administration bond 
of one Jesse Doxey, who was the administrator of James 
Doxey, deceased. 

The facts of the case are as follows: The said Jesse, after 
the expiration of two years from his administration, paid 
over to the next of kin all the estate in his hands : 
he died some time in the year—and Benjamin Sim- 
mons became the administrator de bonis non of said James 
Doxey : the plaintiff brought suit against the said Simmons 
upon a cause of action, which accrued between the death 
of said Jesse and the grant of letters of administration de 
bonis non to said Simmons: the said Simmons, in the suit 
against him, pleaded fully administered. On the trial, the 
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jury found in favor of the plaintiff as to the debt, and in 
favor of said Simmons on the plea of fully administered. 
There was no judgment on the verdict, other than such as 
the law implies. ‘This suit is brought to recover the amount 
of the judgment. 

The Court was of opinion, that the action could not be 
sustained, and in submission to this opinion, the plaintiff 
submitted to a non suit. A motion to set aside was refused 
and the plaintiff appealed. 


No counsel for the plaintiff. 
Heath, for the defendant. 


Peanrson, J. Upon the death of an administrator, the 
duty of settling up the estate devolves on an admintstrator 
de bonis non. The administrator of the administrator has 
nothing to do with it, except to account for and deliver over 
to the administrator de bonis non, such of the assets as have 
not been disposed of by the first administrator in the due 
course of administration. 

Creditors and distributees must look to the administrator 
de bonis non, for he represents his intestate. ‘There is no 
privity between them and the administrator of the admin- 
istrator. ‘They cannot sue him directly, nor have they a 
right of action on the administration bond executed by his 
intestate. This bond does not vary or add to the duties of 
or liabilities of an administrator, but merely increases the 
security for the performance of hisduty. State v Johnson, 
8 Ire. 397, State v Britton, 11 Ire. 110, State v . 
Ire. 160. 

We prefer to put our decision on the broad principle, and 
lay no stress on the fact, that the debt in this case did not 
become due until after the death of the first administrator. 

The circumstance, that the debt has been ascertained by 
a judgment, seems to be relied on by the plaintiff, for the 
purpose of taking _ out of the operation of the general 
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principle. We are at a loss to perceive how it can have that 
effect. In the first place, such a judgment is unknown at 
common law, and there is no statute to warrant it. Atcom- 
mon law, no plaintiff could take judgment, without showing 
a liability on the part of the defendant. ‘The judgment quan- 
do was not an exception; for, it did not, in fact, become a 
judgment until assets came to hand. Our statutes author- 
ise a judgment, when the defendant is not shown to be-lia- 
ble in but three cases—where “ no assets” is pleaded, or be- 
fore a single justice, when a creditor admits the personal 
estate to have been fully administered, and seeks to charge 
the real estate, and where a creditor seeks to proceed on the 
refunding bond. So, the judgment in this case, not being 
authorised either at common law or by statute, can have no 
force or effect: 

In the second place, as there was no privity or cause of 
action before the judgment, it is impossible that such a 
judgment can have the effect of creating a privity, and giv- 
ing the plaintiff a cause of action against a stranger. We 
imagine this experiment was suggested by some supposed 
analogy to the proceeding in equity, where relief is given 
after a creditor has ascertained his debt at law and is unable 
to obtain satisfaction. There is, in fact, no analogy. ‘The 
action in this case is of the first impression, and has neither 
principle, authority, or-analogy to support it. 


Per Cunrram. Judgment affirmed. 





JUNE TERM, 1851. 


STATE ON RELATION OF JEFFERSON D. BRITT vs. HENRY 
COOK. 


A guardian is not at liberty to consider the amount expended on infants by a 
former guardian, even for board, if it exceeds their increase, as a debt due 
from the wards’ estate, and payable out of the principal. 

A guardian is presumed to furnish all necessaries for his infant ward, and a 
stranger who furnishes them, except under peculiar circumstances, must 
take care to contract with the guardian; otherwise the provision that 
guardians shall not, in their expenditures, exceed the income of their wards, 
would be vain ard nugatory. 


Appeal from the Superior Court of Law of Herttord 


County, at the Spring Term, 1851, his Honor Judge Dick 
presiding. 
The case is stated in the opinion delivered in this Court, 


Bragg, for the plaintiff. 
W. N. H. Smith, for the defendant. 


Pearson, J. This was debt on the guardian bond of 
the defendant, Cook. The amount claimed as disburse- 
ments, exceeded the income of the wards. But the defend- 
ant, admitting the general rule, insisted, that an exception 
ought to be made upon the facts of this case, which were 
as follows: The defendant, Cook, was appointed guardian 
in 1843. From 1840 to 1843, one Moore had been the 
guardian. ‘The infants lived with their mother during the 
year 1810. Cook married her in 1841, and they continued 
to live with him. One of the items of the defendant, Cook’s, 
account was a charge of thirty six dollars a year against 
each of the infants for board for the years 1840-41 and 1842, 
and it was insisted this amount was a debt due by the in- 
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fants to the defendant, Cook, for the satisfaction of which 
he had a right to “encroach” on the principal, the income 
being consumed by his disbursements and those of the for- 
mer guardian, exclusive of this item of board, which, it is 
insisted, he was at liberty to pay out of the principal, he- 
cause it was a debt due by his wards, when he was appoint- 
ed guardian. 

His Honor was of a different opinion, and we concur 
with him. If Cook had been guardian all of the time, it is 
admitted he would not have been at liberty thus to exceed 
the income. How can that be done indirectly, which could 
not have been done directly? How could the infants, du- 
ring the guardianship of Moore, incur a liability exceeding 
their income, which, upon the appointment of Cook as guar- 
dian, became a debt chargeable upon the principal of their 
estate? Moore, as guardian, was bound to furnish them 
with necessaries, and was not at liberty to exceed their in- 
come. The infants had no capacity to incur a debt exceed- 
ing their income, even for necessaries. The guardians for 
infants are presumed to furnish all necessaries, and a stran- 
ger, who furnishes board or any thing else, must, except 
under peculiar circumstances, take care to contract with the 
guardian ; otherwise, the provision that guardians shall not, 
in their expenditures, exceed the income of wards, would 
be vain and nugatory. 


Psa Curiam. Judgment affirmed. 
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BENNETT P. PITT vs. WILLIAM D. PETWAY. 


Where A. B. and C. were interested as the principal cestuis que trust in a 
deed of trust of slaves, for the payment of debts, in which A. was the trus- 
tee, and, by an agreement between the three, B., at a public sale, under 
the deed by the trustee, bid off the slaves, for the benefit of the three ; Held, 
that, by this sale, the legal title vested in all, as tenants in common. 

The position, that “a trustee cannot buy at his own sale,” must be taken 
with some qualifications. He may buy at his own sale and charge himsel¢ 
with the bid; and the cestuie gue trust, may, at their election, hold him 
bound by it, or may repudiate the sale and treat the property as still be- 
longing to the trust fund. 

Ia our State, it is held, that, if a tenant in common takes a slave out of the 
State to parts unknown, and sells him, the co-tenaDts may treat this as a 
destruction of the property. But a sale to a citizen of the State is not 
tamtamount to a destruction, and therefore does not amount toa conver- 
sion. 


Appeal from the Superior Court of Law of Edgecombe 
County, at the Spring Term, 1851, his Honor Judge Exuts 
presiding. 

This was an action of trover for the conversion of a slave, 
named Burton. 

The plaintiffs proved, that the slave in question, had been 
the property of one Robert Belcher, who, by deed in trust, 
dated Ist of June, 1849, conveyed him, with other slaves, 
for the payment of debts to the defendant, Petway. In De- 
cember of the same year, the defendant exposed this and 
the other slaves, thus conveyed, to sale at public auction 
upon a credit of four months, the purchaser giving bond 
with approved sureties. This sale was made in pursuance 
of the terms of the said deed of trust. One Lewis Belcher 
bid off the slave Burton, with others, who then went into 
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his possession ; and by deed, dated 16th of April, 1850, the 
said Lewis Belcher conveyed to the plaintiffs, several slaves 
by name, and also his “ inderest in negroes Luke, Edmund, 
Burton and Kate,” to be held by the plaintiffs in trust for 
the-payment of debts owing by him. In June, 1850, the 
defendaut, who was also sheriff of Edgecombe county, took 
the said slave into his possession under an execution in fa- 
vor of one Lawrence against the said Robert Belcher, and 
exposed hii to public sale, when he was purchased by oue 
Armstrong, a citizen of Edgecombe county. ‘The circum- 
stances, under which Lewis Belcher bid off the slave at the 
sale ot Robert Belcher’s property, were as follows: The 
defendant, Petway, aud one Sugg and Lewis were creditors 
of Robert Belcher, whose claims were provided for in the 
said deed in trust to Petway. The said Petway, Sugg and 
Belcher held a conference just before the slaves were ex- 
posed to sale in December, 1849, when it was agreed be- 
tween the three, that, as they were all interested in making 
the property bring a fair price, the purchase money being 
principally applicable to their respective claims under the 
said deed in trust, unless the slaves brought certain prices, 
which were set forth in a paper, which Sugg then held in 
his hand, they should be bid off by Lewis Belcher for the 
benefit of the three, and that they should again be sold, 
when an opportunity presented, for the benefit of the said 
Lewis Petway andSugg. He gave no note for the purchase 
money for the slave, nor did he pay any money. After 
this sale, it was agreed between the said Petway, Sugg and 
Lewis Belcher, that he, Belcher, should keep possession of 
the slave, and taat cither of them should make a sale of him 
for the benefit of them, when an opportunity presented. 
That the said Belcher, with the approval of Petway, ae 
once offer to sell the slave. 

It was also proved, that Mr.-Lawrence’s execution, under 
which the slave was sold by Petway, was under the control - 
of Sugg, the judgment having been assigned to one Nor- 





JUNE TERM, 1951. 





Pitt v. Petway. 





+ 


fleet, who held it in trust,for Sugg; and that the said debt 
was one provided for under thedeed io trust of the said Ro-: 
bert Belcher. It was admitted, that the said execution per se 
gave no valid lien upon the said slave, the said Sugg hav- 
ing assented to the first sale by Petway. 

It was proved by Lewis Belcher, that at the time of ma- 
king his trust deed, he declined the request of the plaintiffs 
to insert the slaves Burton and others, because, as he told 
the plaintiffs, it could not benefit the trust then making; 
but finally yielded to the plaintiffs, and inserted them in the 
form stated. 

The plaintiffs contended, that Lewis Belcher acquired a 
title to the whole legal interest in the slave at the said first 
sale, and held him afterwards as trustee for said Petway and 
Sugg ; and that the plaintiffs were entitled to recover in this 
action the full value thereof, they having acquired Lewis 
Belcher’s interest: That, if he, Lewis Belcher, only acquir- 
ed one third interest in the slave, the plaintiffs were entitled 
to recover to the extent of that interest, as the slave had 
been sold by Petway, another joint owner. 

The Court was of opinion, that Lewis Belcher did not 
acquire a legal title to the entire slave as trustee for Petway 
and Sugg, as contended; but.that, if any title at all passed 
from Petway as trustee for Robert Belcher, the said Lewis 
Belcher only acquired title to the extent of one third of the 
interest in the said slave, and held this as joint owner with 
Petway and Sugg: and that it did not appear, that there 
had been any such distinction of the property as would en- 
able the plaintiffs, who had Lewis Belcher’s interest to 
maintain ¢rever against one of the other joint owners. 

‘The jury returned a verdict for the defendant. Rule for 
anew trial. Rule discharged. Plaintifis appealed to the 


Supreme Court. 
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Rodman, for the plaintiff. 
Moore and Biggs for the defendant. 


Pearson, J. ‘Ihe case turns upon the legal effect of the 
sale and delivery to Lewis Belcher. It must have operated 
in one of three ways. ‘The slaves were simply “ bid in” by 
Lewis Belcher, acting for the trustee, so that there was no 
sale and they continued a part of the original trust fund ; 
or they were purchased by him for himself and as agent of 
the defendant and Sugg, so as to vest the title in the three, 
as tenants in common; or they were purchased by him to 
be held in trust for himself and the defendant and Sugg, 
the legal title being in himself alone. 

The proof was, the slave in controversy and three others, 
together with other property, had been conveyed by one 
Robert Belcher to the defendant in trust to sell and pay cer- 
tain debts, in which Lewis Belcher, the defendant, and 
Sugg were the persons principally interested. Before the 
sale, it was agreed between said Lewis Belcher, the defend- 
ant, and Sugg, that, unless the slaves were run up above 
certain suins, Lewis Belcher should become the purchaser 
for the benefit of the three, and either of them was after- 
wards to make sale of them, whenever a favorable opportu- 
nity occurred. Accordingly, Lewis Belcher became the 
purchaser and the slaves were delivered to him. He did 
not pay or give his note, forthe amount of his bids—that 
was left as « matter of future arrangement. 

It is obvious, that the object of the parties was not simply 
to “ bid in” the slaves and allow them to remain a part of 
the original trust fund, because there were other persons con- 
cerned in that fund, and because, upon this supposition, 
there was no occasion for a change of possession and no 
reason why the trustee should deliver the slaves to Lewis 
Belcher. 

lt remaius to be decided, did the sale and delivery vest 
the title in the three as tenants in common, or did it vest the 
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title in Lewis Belcher in trust for the three. His Honor, 
we think, properly adopted the former conclusion. The 
purchase was made for the benefit of the three, and they 
were to contribute rateably towards the price. The natural 
inference, then, is, that the title was to be vested in the three, 
unless there was some purpose to be accomplished by vest- 
ing the title in one to the exclusion of the others. We can 
see no such purpose and reason for excluding the defendant 
and Sugg from the legal ownership. 

It is suggested, that, as a trustge cannot buy at his own 
sale, there was a necessity for Lewis Belcher to become a 
trustee for the defendant, and this is a reason, so far as he is 
concerned, for excluding him from the legal ownership. 
The position, that “a trustee cannot buy at his on sale,” 
must be taken with some qualification. He may buy at his 
own sale and charge himself with the bid; and the cestuis 
que trust may, at their election, hold him bound by it, or 
may repudiate the sale and treat the property as still belong- 
ing to the trust fund. This consequence follows, whether 
the purchase is made by the instrumentality of an agent, or 
that of one who is to hold the title as trustee. This sug- 
gestion, then, has no weight ; and the fact, that the defend- 
ant was the person who made the sale, favors the one view 
as much as the other, and we are left to adopt the natural 
inference, that the title was to be in the three, in the absence 
of any reason for vesting it in one, to the exclusion of the 
other two, except as cestui que trust. 

It was then insisted, that, if they were tenants in com- 
mon, the defendant had so converted the slave, as to entitle 
the plaintiffs to recover an aliquot part of the value, in the 
same way as if he had destroyed the property. The con- 
version consisted in this: The defendant, as sheriff, sold the 
slave under an execution in favor of Sugg, and he was 
bought by one Armstrong, “a citizen of Edgecombe coun- 


ty.” 
10 
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The rule as between tenants in common is, that one can. 
not maintain trover, unless there be a destruction of the 
property. The first exception made, (if it can be termed 
an exception,) was where a tenant in common of a ship had 
it repaired, the name changed, and sent it to the East In- 
dies, where he sold it and appropriated the whole price to 
his own use. This was held to be “tantamount to a de 
struction,” because the co-tenants could not follow it. In 
our State, it is held, that if a tenant in common takes a slave 
out of the State to parts unknown, and sells him, the co-ten- 
ants may treat this asa destruction of the property. But 
the idea that asale to “acitzen of the county” is “ tanta. 
mount to a destruction,” is now advanced for the first time, 
and cannot be sustained, without putting a tenant in com- 
mon upon the footing of a mere wrong doer, with whom 
there is no privity ; for which position there is no authori- 
ty and no reason. 


Per Curtam. Judgment affirmed. 


FRANKLIN G. PITT & AL vs, BURTON G. ALBRITTON. 


Where a bailment is made by one of two tenants in cominon, ard the bailee 
under-akes to hold for him and subject to his order alone, the dailee is not 
estopped as to the other tenant in common, but, in an action by the two 
jointly against him, may show that the true title is in a third person. 


Appeal from the Superior Court of Law of Pitt County, 
at the Spring Term, 1851, his Honor Judge Extis presi- 
ding. 
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The plaintiffs declared in trover on a bailment te the de- 
fendant for the value of two slaves, Edmund and Luke. 
On the trial it was proved, that one of the plaintiffs, Frank- 
Jin Pitt, in the month of June, 1850, brought to the defend- 
ant, who was sheriff of Pitt county, the two slaves, and re- 
quested him to keep them in the common jail, until he 
should call for them himself or by his order. The defend- 
ant received them on those terms. In the month of August 
following, the said Franklin Pitt came and demanded the 
slaves of the defendant, and the defendant stated, that he 
had delivered them to a Mr. Petway, who had claimed the 
right to possess them. 

The plaintiffs then offered in evidence, a deed in trust, 
executed by one Lewis Belcher to the plaintiffs in April, 
1850, conveying to them in trust the said slaves. The 
plaintiffs further proved that the said slaves had been in the 
possession of Lewis Belcher before the making of the said 
deed. In the course of the cross-examination of the witness- 
es offered by the plaintiffs, the defendant made enquiry into. 
the title of the slaves, tending to show that it was in one 
Robert Belcher. The plaintiffs objected to this evidence on 
the ground, that the defendant being their bailee, he could 
not deny their title; and the objection was sustained. The 
plaintiffs then offered evidence of the value of the slaves, 
and closed their case. The defendant objected, that the 
plaintiffs had not entitled themselves to a verdict, because 
ouly one of the plaintiffs had bailed the slaves, and only 
one could sustain the action simply by showing a bailment, 
without title by him to the defendant; and that, as the oth- 
er plaintiff, in order to entitle himself to a verdict, was ob- 
liged to show title, the defendant wasat liberty also to meet the 
question of title and show a different and superior one. 
But the Court was of opinion with the plaintiff. Thereup- 
on the defendant proposed to show that the slaves were, at 
the time of delivery to him and the surrender by him, the 
property of the said Petway : that the said Petway, as she- 
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riff of Edgecombe county, had, under an execution issuing 
on a judgment, obtained at May Court, 1849, of that coun- 
ty, levied on the said slaves in June following, and returned 
his levy without sale to August, 1849: that a venditioni 
exponas issued from August, 1849, to November, 1849, 
commanding him to sell the said slaves; and another from 
May, 1850, commanding him likewise to sell the said slaves; 
and that the slaves having been withdrawn from Edgecombe 
the said Petway claimed them while in custody of the de- 
fendant by virtue of his levy aforesaid, and the defendant 
had surrendered them to him. ‘The plaintiffs excepted to 
this evidence, and the Court rejected it as irrelevant to any 
matter of defence to the action. ‘Thereupon the defendant 
offered to show that in 1849, one Robert Belcher was the 
owner of the said slaves, and had executed to the said Pet- 
way a deed in trust, duly proved aud registered, conveying 
them to him for the purpose of paying his debts: that in 
December of that year, the slaves had been sold, and by 
virtue of an agreement made before the sale between them, 
the said Lewis Belcher bid them off as the joint property of 
himself, the said Petway, and one Sugg: that after the sale 
the slaves went into the possession of the said Lewis Belch- 
er, and so continued until (and for sometime afterwards) 
the said Lewis Belcher executed his deed in trust, which 
the plaintiffs had read: that during the whole time the 
slaves were in the possession of the said Lewis Belcher, be- 
fore the execution of the deed to the plaintiff, he claimed to 
hold the slaves as tenant in common with the said Sugg and 
Petway, and, at the time of executing the said deed, he 
stated to the plaintiffs his interest to be such and no more, 
and that the deed was made and accepted upon such infor- 
mation to the plaintiffs. And the defendant averred, that 
the said Petway claimed the right to possess said slaves as 
one of the tenants in common with the said Lewis Belcher 
or his assignee, and had received them on this claim of right; 
and to this end, as a complete defence, as well as for the pur- 





JUNE TERM, 1851. 








Pitt v. Albritton. 





pose of determining the damages, if the plaintiffs were en- 
titled to recover at all, the defendant declared this purpose 
in offering it. But the Court declined to receive the evi- 
dence for any purpose. And the jury, under the instruc- 
tions of the Court, rendered a verdict for the full value of 
the slaves. Whereupon the defendant obtained a rule on 
the plaintiffs to show cause why a new trial should not be 
granted. 

Ist. Because the plaintiffs on the proof were not entitled 
to maintain the action jointly. 

2nd. Because of the rejection of proper testimony offered 
by the defendants. 

Rule discharged. Judgment for plaintiffs. Appeal to the 
Supreme Court. 


Rodman, for the plaintiff. 


B. F. Moore and Biggs for the defendant. 


Pearson, J. The title of the slaves vested in Lewis 
Belcher, Petway and Sugg, as tenants in common. Pitt v 
Petway, at this term. After the delivery to Lewis Belcher, 
he conveyed all of “his interest” to the plaintiffs in trust, 
and afterwards one of the plaintiffs, Franklin Pitt, delivered 
the two slaves, now sued for, to the defendant, the jailor of 
Pitt county, to be kept for the said Franklin until he called 
for them. ‘The defendant atterwards delivered them to one 
Petway, one of the tenants in common ; so that when called 
on for them by Pitt, he was not able to deliver them, and 
this action is brought by the two Pitts, to whom they were 
conveyed by Lewis Belcher. 

On the trial the plaintiffs proved the bailment by Frank- 
lin Pitt to the defendant, and his failure to deliver the slaves 
on demand. They then read in evidence the deed from 
Lewis Belcher to them, and proved the value of the slaves, 
and rested the case. ‘he defendant offered to show, that 
Petway was a tenant in common with the plaintiffs, and 
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that, on demand, he had delivered the slaves to him. His 
Honor rejected this evidence, being of opinion, that the de- 
fendant was bound as bailee, and could not be heard to de- 
ny the title of the plaintiffs. ‘There is error. 

If Franklin Pitt had sued on the contract of bailment, it 
may be, that the defendant would have been bound by it, 
and estopped from showing the facts ; for, although a bailee 
may excuse himself by proving that he delivered the article 
on demand to the true owner, this is on the ground that he 
could have been estopped by the true owner to deliver the 
article, and it was not worth while to stand a suit. But 
when a bailment is made by a tenant in common and the 
bailee undertakes to hold for him and subject to his order 
alone, the bailee cannot excuse himself by showing a deliv- 
ery to the other tenant in common ; for he could not have 
compelled him to do so by action, and there was, conse- 
quently, no necessity for it. 

In this case the action is trover by the two Pitts, and al- 
though the case states, they declared in trover “on a bail- 
ment,” that can make no difference ; for the gist of the ac- 
tion is, that the defendant, being in posession of the proper- 
ty, converted it wrongfully. ‘To sustain the action in the 
name of the two, it was necessary to depart from the spe- 
cial bailment, and rely on the title to show, that by impli- 
cation of law, the bailment was made by the owners. This 
opened the whole title; and the same implication which let 
in Bennet Pitt, (and which was necessary to sustain the 
action in the name of the two,) also let in Sugg and Pet- 
‘Way, as part owners and parties to the contract of bailment, 
and so the defendant delivered the property to one of the 
parties to the contract; which is a defence available under 
the general issue, because it is a performance of the terms 
of the bailment. 
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The idea, that there ought to have been a plea in abate- 
ment for non joinder, has no bearing. 


Per Curtam. Judgment reversed, and a venire de novo. 


DICKSON, MALLORY & CO. vs. PLEASANT JORDAN & AL 


In an action on an express contract for the price of Rope sold and delivered, 
where no price was agreed upon, the defendant can only shew what was 
the market price, generally, of rope of this kind, at the time of the sale, but 
cannot shew what was the real or actual value of the article sold, so as te 
reduce the amount, which the plaintiff would be entitled to recover, below 
the market price at the time. 


Appeal from the Superior Court of Law of Perquimans 
County, at the Spring Term, 1851, his Honor Judge Exxis 
presiding. 

This action is assumpsit, and the plaintiffs declared in 
‘two counts. First, on-a special contract for the sale to the 
‘defendants of ten coils of fishing rope, at the price of 133-4 
cents, per pound. And secondly, on a quantum valebit for 
goods, wares and merchandise, sold and delivered. It ap- 
peared from the evidence, that the plaintiffs were merchants 
in the city of Norfolk, and the defendants were engaged in 
fishing operations, in the spring of 1848, on the Chowan 
Tiver, in the county of Hertford. And the plaintiffs proved 
by one Kiagfield, their clerk, that in the latter part of the 
year 1847, one of the defendants, he did not know which, 
deft a verbal order with the plaintiffs to send them ten coils 
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of fishing rope; that the plaintiffs did not then have the rope 
on hand ; that he knew nothing of any bargain between 
the parties as to the rope, but, that he only knew that it was 
forwarded to the defendants in the month of February, 1848. 
And that the price, at whcih the rope was charged by the 
plaintiffs, ia their account against the defendants, to wit: 
13 3-4 cents per pound, was the same as that usually charged 
by the plaintiffs to their other customers. And in reply to 
a question of the plaintiffs, as to the quality of the rope, the 
witness further said that the quality was good, and such as 
they sold to others for fishing purposes. ‘he rope was 
21-2 inches in diameter, and the kind of rope used in haul- 
ing seines, It further appeared, that the rope came to hand 
and was nsed by the defendants in their said business. 

‘The defendants then offered to prove, that the rope was 
of bad quality—that within two days after they commenced 
using it, it repeatedly broke—and proved to be rotten and 
defective in quality—that it was of little use, and they had 
to procure other rope in the place of it. 

This evidence was objected to by the plaintiffs, aod re- 
jected by the Court. But the Court held that the defendants 
might shew, and could only shew, what was the markef 
price, generally, of rope of this kind, at the time of sale, but 
could not shew, what was the real, or actual value of the 
article sold, so as to reduce the amount, which the plaintiffs 
would be entitled to recover, below the market price of the 
article at the time. The defendants then proved that the 
market price, at the time, was 12 1-2 cents per pound, for 
such rope—and the plaintiffs had a verdict accordingly. 

Rule on the plaintiffs for a newtrial. Rule set aside, and 
judgment for the plaintiffs. Appeal to the Supreme Court. 


W. N. H. Smith, for the plaintiffs. 
Jordan and Bragg, for the defeadants. 


55? 
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Pearson, J. It was heldin Dickson v Jordan, 11 Ire. 
166,that no warranty of quality is implied in the sale of goods, 
An attempt is made to distinguish the case, as it now comes 
up, because it appears now, no price was agreed on, whereas 
before, it was stated that “the rope” was sold at the price 
of 13 3-4 cents per pound. No stress was laid, in the opin- 
ion, on the fact, that there was an agreed price, and the 
circumstance that no price was expressly agreed on, cannot 
distinguish this case, and take it out of the general princi- 
ple, then announced. 

If a defendant is not allowed to abate the amount of* 
damages, for a breach of contract in failing to pay for goods 
sold and delivered, when the price was agreed on, by proof 
of their inferior quality, it would be singular, if he was al- 
lowed to do so, because the price had not been expressly 
agreed on. 

It was said, there the action was on an express contract ; 
here, it is on an implied contract, and, as the plaintiff must 
declare on the “ quantum valebat,” the question of value is 
open. We deny the premises from which this conclusion 
isdrawn. ‘The contract, in both cases, is an express one— 
the only difference being, that in one, the parties fix on the 
price ; in the other, leave it to be inferred from the circum- 
stances ; and the inference is, that the one agreed to take, and 
the other to give, the selling price, or (as it is termed in the 
case) the market price. If the vendor demands more, it is 
his duty to make it known—if the vendee is not willing to 
give it, he must say so. Silence is taken for consent to 
give and take the market price. Neither party is allowed 
to take advantage, from the fact, that the dealing was upon 
this mutual understanding. 

A Doctor is sent for, and attends day and night upona 
slave. It would be singular, if the owner when sued for 
the services, should insist, “no price was agreed on,” the 
declaration i3 upon a “quantum meruit,” aud | may show, 


in aba:eme.t of the damages, that the slave died, and so the 
11 
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services were of no value. If acarpenter works day after 
day, according to instructions, and the building isof no use, 
because of a defect in the plan—can the employer on that 
ground be allowed an abatement from the wages ordinarily 
demanded, and paid to carpenters ? 

From the argument, and the-cases cited, (those referred 
to in 2 Greenleaf 136, note 4,) we presume the counsel has 
fallen’inte a misapprehension, by not adverting to the dis: 
tinction, between a case like the present, where the contract 
is express, and an action on a contract implied by law—as 
.when one agrees to build a houseaccording to certain speci- 
fication for a given sum, but does not build the house ac- 
cording to contract, and therefore connot maintain an action 
on it. Stillif the other party takes any benefit from his 
labor and materials, the law will imply, from his doing so, 
a promise de bono et quo, to pay what the labor and ma- 
‘terials are worth to him. Here the question of value is 
open; with this restriction, however, that the price agreed 
on is the “ standard” and cannot be exceeded, and the rule 
‘is, if the house, built according to contract, be worth the 
‘sum agreed on, how much should be allowed for it, built 
as itis? In such a case, it would be out of the question to 
allow the plaintiffto recover according to workman’s wages, 
or the rates of'the trade, so much per square ; for it may be, 
‘the defendant would not have had the house built, but for 
the very low price at which the plaintiff agreed to do it. 


Per Curiam. Judgment affirmed. 
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If, at the time a judgment is obtained, the parties agree, that an execution, 
shall not issue for a certain time, which is duly entered of record, the time, 
within which a plaintiff can take out his execution, is extended to twelve 
months and a day from the termination of the specified time, and no execw-. 
tion can regularly issue in the meantime, except by order of the (‘ourt. 

When a judgment is confessed upon terms, which are duly entered, it is, ia 
effect, a conditional judgment, and the Court will take notice of the terms 
and enforce them. 

Where a rule or order is entered on the record, by a proper officer of the Court 
in the clerk’s office, but during Term time, and the Court meets and sit® 
afterwards, the conclusion of law is, that it was recognized and adopted by 


the Court. 
The case of Cody v Quinn, 6 Ire. 192, cited and approved. 


Appeal from the Superior Court of Law of Perquimans. 
County, at the Spring Term 1851, his Honor Judge Dice 
presiding. ‘ 


This was a rule on the defendant obtained by the plain- 
tiff, after due notice given him, at May Term, 1850, of the 
County Court of Perquimans county, to show cause why 
an execution of fiert facias, which he had caused to be is- 
sued on a judgment recovered by him against the plaintiff, 
John S. Wood, at the preceding Term of the Court, should 
not be set aside. The rule having been made absolute in 
the County Court, and the Court having ordered the said 
execution to be set aside, the defendant appealed to the Su- 
perior Court. 

Upon the hearing of the case in this Court, the following 
were the facts. 

The defendant’s intestate, Mites Dail, recovered at Feb- 
ruary Term, 1850, of Perquimans County Court, against 
the plaintiff, John S. Wood, judgment for the sum of —— 
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dollars, with costs of suit, and caused an execution, tested 
of that Term, and returnable to the May Term, following, 
to be issued on the day of ——, against the prop- 
erty of the said Wood, and on the same day delivered to 
the sheriff of Perquimans county aforesaid. Subsequently, 
to February Term of Perquimans County Court, aforesaid, 
to wit: at the Terms of the Superior Courts held in the 
counties of Perquimans and Pasquotank, respectively, in 
the month of April, of that year, the other persons who are 
plaintiffs, severally recovered judgments in those Courts 
against the said John S. Wood, on each of which execu- 
tions of fieri facias were issued shortly thereafter, to wit: 
on the —— day of —— of the same year, which were 
on the same day delivered to the sheriff of Perquimans, and 
were returnable to the Fall Term, 1850, of those Courts re- 
spectively. 

Under these executions, and the execution of the defen- 
dant, Bagley, which afterwards came into his hands, as 
stated, the sheriff made sale of the property of the said John 
Wood, and holds the proceeds of the sale in his hands un- 
appropriated. 

The judgments recovered by the several plaintiffs were 
by default on writs, of which the said Wood accepted ser- 
vice during the latter part of the week of the said Superior 
Courts. 

Accompanying the judgment, as entered upon behalf of 
the said Dail against John S. Wood, and immediately under- 
neath, appears the following entry on the docket, in that 
cause, to wit: 

“Stay execution till May Court, and thereafter till called 
for.” 

It was in proof, that this entry was made on Thursday of 
the February Term aforesaid of the Court, in the office of 
the County Court Clerk, which is in the Court House, in 
the presence both of the said Dail, and the said Wood, by 
the County Court Clerk, under the direction of . the defen- 
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dant Dail, and that no Court sat on that day or the next 
day. 

The circumstances, under which this entry was made in 
the case, were as follows: 

After judgment had been rendered in the case of Dail v 
Wood, the said John S. Wood called on the said Dail to 
know, if execution was to be issued, and stated, that he did 
not wish to prejudice his debt, but it would not beconvenient 
for him to pay it before May ‘Term, and, perhaps, not before 
August Term of the Court. The said Dail suggested, that, 
under the advice of the Counsel, he preferred, that his exe- 
ention should issue, but not be enforced. To this the said 
Wood answered, that that arrangement would not snit him, 
and that he could appeal and keep it off longer ; and there- 
upon, the said Dail, turning to the Clerk, instructed him to 
make the entry of the stay, as already described ; and it was 
done. The execution, at the instance of Dail, was for 
Seventeen Hundred Dollars, or thereabouts. And the exe- 
cutions, in favor of the plaintiffs, other than Wood, amonnt 
ed to about Three Thousand Dollars, while the proceeds of 
sale of said Wood’s property, in the hands of the Sheriff, 
were about Four Thousand Dollars. 

It further appeared, that, according to the practice and 
usages in the County Court of Perquimans, rules and other 
orders are taken and entered on the docket in the County 
Court Clerk’s oilice, at any time during the week, until 
Saturday when the Court adjourns ; and that the said Court 
did sit and transact business on Saturday of the February 
Term aforesaid, not having adjourned until thot day. 

The Court was of opinion, on the, above statement of facts, 
taat the entry on the docket was merely a private agreement 
between Dail and Wood, and not a record of the Court. It 
therefore ordered, that the jndgment of the County Cowt 
be reversed and the rule discharged. 

From which judgment, the plaintiffs appealed to the Su- 
preme Court. 
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W. N. H. Smith, for the plaintiffs. 
Heath, for the defendant, submitted the following argu- 


ment. 


The entry on the docket is either a record, a contract, or 
a mere direction : 

1st. Oo principle, it is nota record. A record is the pro- 
cess bringing the party into Court ; the allegations of the 
parties ; the action of the Court thereon, and the final pro- 
cess. This entry is nota record nor a part of a record—is 
not leading process, adjudication, nor final process. The 
fact that it appears on the record does not make it a part of 
the record: An execution, when returned, is a part of the 
record; Pigot v Davis, 3 Hawks, 25. Yet the plaintiff’s 
receipt thereon, is no part of the record; Spruill v Bate- 
man, 4 Dev. and Bat., 489. On principle, then, particular- 
ly, asno Court was in session on the day, on which the 
entry was made, it is no part of the Record. Equally as 
little claim has it to be considered a record, on authority : 
Cody v Quinn, 6 Ire. 191, is a direct authority, that it is 
nota record. It is true, the learned Judge, who delivered 
the opinion, in Cody v Quinn, intimates, that the party in- 
terested might complain to the Court, “in a motion to have 
the execution set aside.” This, however, is a mere obiser 
diclum, not necessary to the decision of the cause, and may 
be questioned, however much the droppings even of his 
mind may be entitled to respect. And supposing the Court 
could exercise its discretion, it would require a proper case, 
which this is not; as, by setting aside the execution in this 
case, the defendant would be defrauded of the money due 
on his execution, and perchance, might lose title to the 
property, bought under it. 

2d. As a contract, it lacks the material ingredient of a con- 
sideration ; for the want of which it is believed, it could 
not be enforced, by suiteven, much less by rule. If the 
waiving of the appeal, under the circumstances, could be 
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construed into a consideration, the injury to Wood, if any, 
is not such an one as calls for the interference of this Court 
by rule; but he should be left to his action at law. It is 
believed, however, it cannot be deemed a contract. 

3d. If not a record nor a contract, then the entry isa 
mere direction, which the party giving had a right to coun- 
termand, and did countermand, and his execution issued 
rightfully. 

4th. This entry being no part of the record, nor even a 
contract, which the Court could or ought to enforce by rule, 
it was, at the most, a mere mat/er of discretion with the 
Courts below, whether the execution should be set aside or 
not. ‘The County Court having ordered the execution set 
aside, an appeal was properly taken to the Superior Court: 
the Superior Court having eramined the testimony, and, 
in the exercise of its discretion, having reversed the decis- 
ion of the County Court, no appeal lies therefrom: the 
cause is improperly in this Court, and the appeal must be 
dismissed. That the appeal from the County to the Supe- 
rior Court is rightful, and that the appeal to the Supreme 
Court is not, see Slade v Burton, Exrs. 6 Ire. 207, Britt v 
Patterson, 10 Ire, 390. 


Nasu. J. The intestate recovered a judgment in the 
County Court of Perquimansagainst Johu S. Wood. When 
the judgment was obtained, it was agreed between the par- 
ties, that, if the defendant would not appeal to the Superior 
Court, a cessat executio, until the succeeding May Term 
of the Court, should beentered. Accordingly the following 
entry was made upon the docket: “Stay execution, until 
May Term and thereafter until cailed for.” Between the 
February Term, when the judgment was obtained, and the 
May Term following of the County Court, a Term of the 
Superior Court intervened, at which judgments were con- 
fessed to his other creditors by J.S. Wood. Thereupon, 
the intestate, Dail, caused tie execution in controversy to 
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issue upon his judgment, before the expiration of the time 
agreed on. Upon theapplication of Wood and the plaintiffs 
in the judgments confessed, the County Court at May ‘Term 
set it aside and Dail appealed. In the Superior Court the 
order of the County Court was reversed, upon the ground, 
that the order, entered on the docket, was a private agree- 
ment between the parties, and not a record of the Court. 

In this opinion, we do notconcur. ‘The agree:nent, upon 
being entered on the record of the Court in the manner this 
was, became a rule of Court, vesting in the parties legal 
rights, which it was the duty of the Court to protect. After 
a final judg:nent, in favor of a plaintiff, he is entitled to his 
execution and may take it ont, at any time within a year and 
a day, where the parties remain the same. If, however, a 
writ of error is brought, or the parties, at the time the judg- 
mneut is obtained, agree, that an execution shall not issue 
fur a certain time, which is duly entered of record, the time, 
within which the plaintiff can take out his execution, is ex- 
tended to tweive months and a day from the decision on the 
writ of error, or the termination of the specified time; and 
no execution can regularly issue in the mean time, except by 
order of the Court. 2 Tidd’s Prac. 994—1 Mod. Rep. 20, 
In his first voluine, page 550, Mr. Tid states, that when a 
judgment is confessed upon terms, which are duly entered, 
it is, in etleet, a conditional judgment, and the Court will 
take notice of the terms and enforce them. Here, the judg - 
ment became, by the agreement of the parties, a conditional 
judgment, so far as the execution was concerned. The de. 
fendant in the original action had a right t6é appeal to the 
Superior Court ; the effect of his so doing would have been 
to vacate the judzment, delay the plaintiff, and put him to 
the trouble and expense of another trial. ‘To avoid these 
results, Dail, the plaintid, agreed to a cessat erecutio, for a 
bimited time. ‘Chis was euteret ou the records of the Court, 
mw the instance of the parties and in their presence, by a 
pro, er oilice. of Gre Court, "Theos was done in tie C.erk’s 
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office, during term time, and the Court met and sat on the 
second day after; so that the conclusion of law is, that it 
was recognised and adopted by it. It thereby became arule 
of the Court, and beyond the action of either of the parties 
without its order. The execution in this case was impro- 
perly issued, not because the rule-of Court vacated the judg- 
ment, but because it violated that rule or order. That the 
County Court had the power to set it aside on the applica- 
tion of J.S. Wood, who was the defendant, is shown by 
the case of Cody v Quinn, 6 Ire. 193, and they were right 
in so doing. 

We think there was error in the Court below. The judg- 
ment is, therefore, reversed and that of the County Court 
affirmed. 


Per Curiam. Judgment accordingly. 
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WILLIS H. BAGLEY, ADMR. vs. JOHN S. WOOD. 


‘Every Court has the control of its own records, and may alter or amend 
‘them, of refuse to do so at its discretion. 

Where the County Courts exercises this discretion their decision is subject 
to an appeal to the Superior Court and is thereby vacated, and the trial in 
the Superior Court is de novo, 

Yn considering the matter in appeal, the Superior Court is not confined to ‘the 
evidence in the Court below, but may hear and will hear any additional or 
new evidence, which may be offered by the parties. . 

‘Whether the decision in the Superior Court is one purely in the discretion of 
‘the Judge, or one which is subject to review here, the judgment is final and 
conclusive, because the Supreme Court is a Court for the correction of er- 
rors in matters of law, and not matters of fac’. 

“The cases of Jewett vy Boon, 5 Ire. 9, Galloway v McKethan 5 Ire. 12, 
Diekerson v. Lippit, 9 Ire..563, and Britt v Patterson, 10 Ire. 390, cited 


and approved. 


Appeal from the Superior Court of Law of Perquimans 
‘County, at the Spring Term, 1851, his Honor Judge Dick 
presiding. 

The facts of the case appear in the opinion delivered ia 
this Court, 


Heath, for the plaintiff. 
W. N. H. Smith, for the defendant, 


Nasu. J. This isa branch of the case of Wood et. al. 

v Bagizy, administrator of Dail, decided at this ‘Term, the 

parties being reversed. The motion, in that case, was to 

set aside the execution; in this, to amend the record. The 

facts in both cases are the same, and need not be repeated 

here. ‘The motion, in this case, was to strike out of the re- 

cord the cessat erecutio, entered at the time the original 

judgment was obtained. Upon due consideration the Coun- 
“ty Court refused so to amend the record, and an appeal was 
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taken by the plaintiff to the Superior Court, where the judg- 
ment of the County Court, as stated in the case, was affirm- 
ed, and an appeal taken. to this Court. | 

Every Court has the control of its own records, and may 
alter or amend them, or refuse to do so, at their discretion, 
So far-as the action of the County Court is concerned; the 
exercise of this discretion is subject to the revision of: the 
Superior Court, to which an appeal lies, by act.of 1836,,Rey. 
St., ch. 4, sec. 1, from every judgment, sentence, or decree: 
made by it. ‘There are some cases, in which no appeal 
lies, but this-is not one of them. Where an.appeal is pro- 
perly taken, it vacates the judgment, and the trial inthe 
appellate Court is de novo, as if no such judgment had 
been obtained in the County Court; and the motion to a- 
mend is made in the Superior Court, as if for the first time.. 
And, in considering the motion, the latter Court is not con- 
fined to the-evidence.in the Court below, but may hear 
and will hear any additional or new evidence, which may 
be offered by the parties. Whether the decision in this case 
was one of amendment, which is purely in the discretion. 
of the Judge, or one, which is subject to review here, we ‘ 
equally think the judgment is final and should be affirmed; 
for the reason, this is a Court for the correction of errors in, 
matters of law,.and not matters of fact. These principles. 
are abundantly shown by the cases of Jewett v Boon 5 Ire. 
9—Galloway v McKethan, 5 Ire. 12—and Dickerson v 
Tippett, 9 Ire. 163; and more fully in the recent case of 
Britt v Patterson, 10 Ire. 390. Thecase shows, that the 
same evidence was laid before the Judge below, as was sub- 
mitted to the County Court, and the case was heard by his 
Honor, “upon the evidence submitted.” His decision, 
therefore, must be final—we cannot look into the facts, upon 
which his judgment was founded, it being a judgment — 
given in the exercise of a discretionary power. 


Pex Curiam Judgment affirmed. 
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WILLIAM T. HYMAN oe. WILLIAM K. A. WILLIAMS. 


A bequeathed as follows: “‘Iloan to my wife Charity, one negro man 
Primus” (and other negroes) ; “ aleo she may take choice of any one of the 
neg girls belonging to my estate, which I may not give away,” dc. “ and 
at the death of my wife the negroes I have loaned to my wife and their in- 
crease I want to be equally divided between my four grand children A, B, 
&c.” Held that the wife took a life estate only in the negro girl selected 
by her from those not given away. 

A residuary clause operates as a limitation of ,the interest of the tenant for 
life, and passes it over as effectually, as if there had been an express limita- 
tion over of the specific thing. 

The cases of Jones v Perry, 3 Ire. Eq. 200, Speight vy Gatlin, 2 Dev. Eq. 5, 
and Saunders v Gatlin, 1 Dev. and Bat. Eq. 86 cited and approved. 


Appeal from the Superior Court of Law of Martin County, 
ata special Term in June 1851, his Honor Judge Dick 
presiding. 

Detinue for a slave Hasty and a horse, which was deci- 
ded on a case agreed. James Burnett by his will bequeath- 
ed and devised as follows : “Item Ist: I loan to my wife 
Charity, one negro man Primus, one negro woman Mahaly, 
one boy Hampton, and negro woman Amy; also my wile 
may take choice of any one of the negro girls belonging to 
my estate which I may not give away; also two head of 
horses, such as she may think proper to take ; also all my 
cleared land and as much of the woodland as she may think 
proper ; and at the death of my wife the negroes I have 
Joaned to my wife and their increase I want to be equally 
divided between my four grand children Henry R. Watts, 
James H. Watts, Charity Mitchell, and Mary Mitchell ; also 
the land I have loaned to my wife at her death I wish for 
it to be divided between my two grand children Henry R. 
Watts and James H. Watts.” Then follow dispositions of 
slaves and other goods in three clauses, and then this item: 
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“Sthly, All the negroes and property of every kind which 
I have not given away hereinbefore, I wish my executor to 
sell enough of said property to pay my debts, and the bal- 
ance to be equally divided between my said grandchildren, 
Henry R. Watts and James H. Watts.” 

The testator left two negro girls not specifically bequeath- 
edtoany other person, and his widow took one of them 
named Hasty, under that part of the clause giving her the 
choice of one, and she also selected two horses—to all 
which the executor, (who is the defeudant in this suit,) as- 
sented. Mrs. Burnett made a will and appointed the plain- 
tiffthe executor, and then died in 1850. Thereupon the 
defendant took Hasty and one of the horses into his posses- 
sion, alleging that Mrs. Burnett was entitled to them for her 
life only under her husband’s will; whereas the plaintiff 
claims, that they belonged io her absolutely. ‘T'o determine 
the controversy this action was brouglit, and it was agreed, 
if the Court should be of opinion for the plaintiff, that there 
should be judgment for him as therein particularly mention- 
ed; but that if the opinion should be to the contrary, there 
should be judgment of non suit. There was judgment in 
the Superior Court for the plaintiff in respect both to the 
slave and the horse ; and the defendant appealed. 


" Rodman, for the plaintiff. 
B. F. Moore and Biggs for the defendant. 


Rurrin. C.J. The Court holds, that the widow took 
for her life only. All the gifts to her are in one item or 
clause, and there is no word of gift init, but “loan” in the 
beginning. That, to be sure, is improperly used as a verb; 
but it is the vulgar use of it among the illiterate instead of 
“lend,” and the sense is very plain here. It applies to all 
the subjects of the bounty to the wife. The argument for the 
plaintiff is, that the language used in respect of this girl and 
the horses amounted to independcut, and, therefore, absolute 
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gifts. But, besides the circumstance just noticed, that thereis 
no word of gift in reference to these things in particular, there 
are the facts, that those parts of the clause are connected, in 
each case, with what precedes them by the word “also,” that 
is “in the same manner,” and showing that the wife was to 
take them as she did the negroes given by name. This is 
rendered the clearer upon the will, because, in the same 
clause, the land is afterwards given to the wife ina man- 
ner. precisely similar to that of the gift of the girl to be 
chosen by her: that is, by the connecting adverb “also,” and 
without applying any word of gift or loan to the land in 
particular: the words being, “also all my cleared land and 
as much of my wood land as she may think proper ;” yet 
in the conclusion of this very clause, alter giving over the 
negroes, lent to the wife, to four grand children, the testa- 
tor adds, “also the land loaned to my wife, at her death I 
wish to be divided” between two of these same grand 
children, This is a plain declaration, that “Joan” in the 
first of the clause was understood by the testator as 
reaching the land ; and consequently it relates to and con- 
trols all the gifts made to the wife in that clause and limits 
them to her life. The plaintiff, therefore, has no title to the 
slave Hasty, who is included with the others in the gift over 
to the four grand children. Nor has he a title to the horse ; 
for, although it is not limited over specifically after thedeath 
of the wife, and although it be true that a loan for life of a 
personal chattel is a gift for life, and, without more, passes 
the whole property, yet it has been held, that a residuary 
clause operates as a limitation of the interest of the tenant 
for life, and passes it over as effectually as if there had been 
an express limitation over of the specific thing. Jones v 
Perry, 3 Ire. Eq. 200—Speight v Gatlin, 2 Dev. Eq. 5— 
Saunders v Gatlin 1 Dev. and Bat. Eq. 86. 


Per Curiam. Judgment reversed, and selquest of non 
suit according to the case agreed. 
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Where an agreement purported to be between A. B. “ for and on behalf of the 
Albemarle Swamp Land Company of the one part” and “ B. R. of the other 
part” and stipulated, that the party of the second part should get “ on the 
land of the party of the first part” a certain quaantity of lumber, and deliver 
it &c., and in the conclusion it is said‘ in witness whereof A. B. for and on 

. behalf of the party of the first part, being the Albemarle Swamp Land Com- 

pany,” and B.R. as the party of the second part,have hereunto set their hands 

and seals, and the agreement was signed by “ A. B. for and in behalf of the 

Albemarle Swamp Land Company.” Held that this was a contract between 

the Company and B. R., and that A. B. could support no action for a breach 

of it in his own name, but that the action must be in the name of the Com- 
pany- 

Appeal from the Superior Court of Law of Beaufort 

‘County, at the Spring Term 1851, his Honor Judge Carp- 

WELL presiding. 

This is an action of covenant: plea, non est factum. 
The instrument is in the following form: “ Know all men 
by these presents, that William B. Whitehead, for and on 
behalf of the Albemarle Swamp Land Company of the one 
part, and Burwell Reddick and Willis S. Reddick on the 
other part, do enter into the following agreement : The 
party of the second part agree to get on the land of the par- 
ty of the first part, near Plymouth, N. C., the following 
kinds of lumber, and deliver the same on board such vessels 
at Shell Landing, as the party of the first part may send for 
the same, to wit: 500,000 to 700,000 juniper shingles of the 
best quality, to be thirty inches long, &c.” (Then describ- 
ing other kinds of shingles and staves, and juniper bolts,) 
and the said party of the first part agrees to pay to the party 
of the second part for each and every thousand shingles so 
got and delivered, $10; for each and evrey thousand staves, 
$12, &c.: The:said lumber to. be considered as received by 
the party of the first part when delivered on board such 
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vessels as may, from time to time, be sent for it, and pay- 
ment made on presentation of the Captain’s receipt or bill 
of lading, subject to deductions for such as may be thrown 
out as cullings, when the said lumber shall be sent to mar- 
ket. All the foregoing timber to be gotten on or before the 
first of January, 1848 ; at which time the getting or making 
is to cease, if desired by either party. In witness whereof, 
William B. Whitehead for and on behalf of the party of the 
first part, being the Albemarle Swamp Land Company, and 
Burwell Reddick and Willis S. Reddick as the party of the 
second part, have hereunto set their hands and affixed their 
seals, this 23d day of June, 1846.” 
(Signed) “W.B. WHITEHEAD, for and (Seal.) 

on behalf of the Albemarle Swamp Land Comp’y, ' 

B. REDDICK, —_(Seal.) 

W. S. REDDICK, (Seal.) 


On the trial it was objected by the defendant, that White- 
head could not maintain an action on the agreement in his 
own natne, bnt that it ought to have been brought by the 
Albemarle Swamp Land Company—which, it was admitted, 
was a copartnership consisting of the said Whitehead and 
tive other persons. Of that opinion was the Court; and 
the plaintiff submitted to a non suit, and appealed. 


J. W. Bryan, for the plaintiff. 
Donnell, for the defendant. 


Rurrty, C. J. The natural supposition is, that, in con. 
tracts made by agents, the stipulations are by and with the 
principals. Yet, as agents may bind themselves for their 
principals, and as the language of agreements is often inex- 
plicit, it frequently happens, that it is not easy to determine 
whether the contract is that of the agent personally or of 
the principal exclusively. In this case, however, there is 
no difficulty of that sort. The instrament purports to be 
between two parties‘and only two; and the question is, 





JUNE TERM, 1851. 





Whitehed v. Reddick. 





Whitehead or the Land Company is one of these two,— 
Perhaps, from the structure of the sentence comprising 
the premises, the character of the instrument in this respect 
might be deemed somewhat equivocal. But the first stipu- 
lation, contained in the next sentence, speaks explicitly. It 
is, that the defendants “agree to get on the land of the 
party of the first part” the lumber specified. ‘The defendants 
were, undoubtedly, not to work on Whitehead’s land but 
on that of the Company. ‘Therefore, the Company is here 
shown to be the first party to the contract. In the same 
manner it is seen, in other parts, that the timber is to be 
got for, and delivered to the Company, and paid for by them 
—they being described all along as “ the party of the first 
part.” Moreover, in the conclusion of the articles it is plain- 
ly declared, that Whitehead does not execute them, as being 
himself the party to them, but executes them as the deed of 
the Company, by saying that he does so “ for and on behalf 


of the party of the first part, being The Albemarle Swamp 
Land Company.” It is thus clear, that the deed, through- 
out, calls the Company the party of the first part; and 
hence the plaintiff is not exclusively that party; and the 
judgment must be affirmed. 


Per Curiam. Judgment affirmed. 





SUPREME COURT. 


ELIZA F. JONES ws. JOHN JONES. 


“When the Superior Court, upon the facts submitted to and determined by 
them, refused a motion to dismiss a guardian ; Held, that an appeal could 
not be taken from their decision. 

‘The case of Bagley v Wood, ante p. eited and approved. 


Appeal from the Superior Court of Law of Jones County, 
‘at the Spring Term 1851, his Honor Judge CatpweE x fre- 
siding. 

Motion to remove the defendant from the guardianship 
of the infant children of Jonas Jones, dec’d. The plaintiff 
is the mother of the wards, and the defendant their grand- 


father. In the County Court, the judgment was, that the 
defendant be removed, and the plaintiff be appointed in his 
place. From this decision, the defendant appealed to the 
Superior Court, where a motion was made by the Counsel 
‘of the plaintiff to dismiss the appeal, on the ground, that 
the defendant had no right to appeal. This was refused, 
-and the plaintiff then insisted that the order of tlie County 
Court, removing the defendant from his guardianship, ought 
to be confirmed, unless the defendant showed that there 
was no error in law or in fact in said order. This was de- 
nied by the Court, upon the ground that the trial in that 
Court was de novo. A motion was then submitted by the 
defendant to dismiss the proceeding tor error in the rule 
and notice. This was overruled by the Court. The case 
states, that “then the Court proceeded to hear the whole 
imaiter, Npon evidence and witnesses introduced in Court; 
nud, ai er hearing the whole matter, the Court reversed the 
judgiucat of the County Court, removing the defendant from 
the guardianship of the infant children, and declaring that 
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he was the proper person to be their guardian, and directed 
a procedendo to be issued to the County Court. Where- 
upon, the plaintiff appealed to this Court. 


J. H. Bryan, for the plaintiff... 
W. H. Haywood and’ J. W. Bryan, for the defendant: 


Nasu, J. For the reasons set: forth in the case of Bag: 
ley v Wood, decided at this Term, without examining into. 
the testimony, upon which the Superior Court acted, which 
we have no power to do, the orders of said Court are affirm - 
ed, upon the ground that we have no power to revise a dis- 
cretionary judgment of the Superior Court, except for error 
in law. Here, none is shown. 


Per Curiam. Orders affirmed. 


(Norre.—The same point decided at this Term in the 
case of Leavitt v Etheridge, from Currituck.) 


STATE we. WILLIAM C. WHITFORD: 


Aperson, who is exempted by law from serving on juries, is not bound to 


serve on a special venire. 
The cases of the State v Hogg, 2 Mur. 319 and State v Williams, 1 Dev: and 


Bat. 303, cited and approved. 


Appeal from the Superior Court of Law of Craven Coun- 
ty, at the Spring Term 1851, his honor Judge CaLpWELL. 


presiding. 
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The defendant was summoned as juror, under a special 
writ of venire facias, issued by the Judge of the Court, ac- 
cording to the provisions of the act of Assembly, Rev. Stat. 
ch. 35, sec. 17. The writ was issued on Wednesday of the 
Court, in an indictment for grand larceny ; and the defen- 
dant, by virtue of the writ, was summoned to appear asa 
juror on Thursday of the same term of the Court. On his 
appearance, he proved, that he was, at the time of the sum- 
mons, and still continued an acting member of an_incorpor- 
ated Fire Company, in the Town of Newbern, by the name 
of the Atlantic Fire Company No. 1. ‘The defendant pro- 
duced in evidence the private act of Assembly, incorporating 
the said Company, 1846--’7, ch. 163, and also an act of 
Assembly, 1848--’9, in relation to the said Company, which 
was in the following words, “The members of the aforesaid 
Fire Company, while they continue to act as such, shall 
be exempt from serving as jurors, either in the County or 
Superior Courts.” It further appeared that the said Fire 
Company had complied with all the requirements of the act 
of incorporation. 

The defendant claimed, that he was exempt from serving 
asajuror. The Court was of opinion that he was not ex- 
empt. Thereupon the defendant retused to serve, and was 
adjudged by the Court to pay a fine of five dollars, From 
this Judgment the defendant appealed. 


Attorney General for the State. 
Strange and Dobbin for the defendant. 


Nasu, J. The case presents the single question, wheth- 
er the defendant was bound to attend the Superior Court of 
Craven county to serve asa juror upon a special venire. 
The defendant alleges, that he was not so bound; for the 
reason, that he was a member of the Atlantic Fire Company 
in the town of Newbern, and was then acting as such. 
The Company was incorporated in 1846 and in 1849, by a 
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public act, the members of that Company, while they 
continue to act as such, are exempted “ from serving as jn- 
rors, either in the County or Superior Courts.” ‘The de- 
fendant was regularly summoned and refused to serve. 
The words of the act are sufficiently broad to embrace the 
defendant's case. It is alleged, however, that it does not 
come within its meaning. We are referred to the case of 
Hogg, 2 Murphy, 319, and to that of Williams, recogniz- 
ing it, 1 Dev. and Bat. 303. ‘The defendant, in the first 
case, was a commissioner of Navigation, and by the act of 
1807, was exempted from serving on juries. He was sum- 
moned to attend the Superior Court of New Hanover, asa 
talis juror, and refusing, under his exemption, was fined, 
and brought his case to the Supreme Court, when the judg- 
ment of the Court below was aflirmed, upon the ground 
that the act of 1807 did not extend to tales jurors; but that 
‘ the exemptions stated in it, meant from serving on the orig- 
inal pannel. ‘I'he reasons assigned are, that these exemp- 
tions are not intended as privileges or compensations to the 
party, unless so expressed in the act. “So far, therefore,” 
concludes the Court, “as serving on a jury does not inter- 
fere with their public avocations, they are still liable to be 
called on for that service.” And it is because a talisman 
must be taken from the bystanders at the Court, that they 
may be summoned, as his being a bystander proves, that 
he was not then, on officia! or professional duties, which re- 
quired his attention, Do these reasons apply to an individ- 
ual summoned to serve on a special venire? It is thought 
not. It is true a special venire is not the original pannel, 
and the jurors are summoned only to try prisoners capital- 
ly indicted ; yet they are taken from the body of the com- 
petent citizens of the country, liable to be snnimoned, while 
they are engaged in the pursuit of their ordinary business 
while at home at a distance from the Court House, bound 
to attend under the same penalties, that compel the presence 
of the original pannel, and bound as the latter are, “to at- 
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tend from day to day, until discharged by the Court.” 
There is little, if any, similarity between the talisman and: 
the special venire juror. ‘The former is bound to attend 
only on the day on which he is summoned, and upon its 
close, if not empanneled, he stands discharged, and may, 
without any leave of the Court, depart tohis home. There 
is no reason, then, furnished by the caseof Hogg, why the 
exemption, contained in the act of 1849, should not cover 
the defendant’s case. The duties which he, as a member of 
the Atlantic Fire Company, has to perform, are highly-im- 
portant to the community, and to their due performance, a 
regular train of drilling and exercise is necessary ; and at 
any moment, as well in the day as in the night, the services 
of the Company may be needed. As the language of the 
act of 1849 embraces the defendant’s case, and no good rea- 
son, so far as we can perceive, exists, why he should be de- 


prived of the privilege therein expressed, we are of opinion 
that there is error in the judgment appealed from, and that 


he was entitled to his discharge. 


Per Curiam. Judgment reversed. 
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THE STATE vs. RANDALL PRESNELL. 


It is not a su Ticient justification for a persoa, who dues an unlawful act, to 
shew that he didnot believe it unlawful. When the act is unlawful and 
voluntary, the que animo is inferred necessarily from the aet itself. 


Appeal from the Superior Court of Law of Randolph 
County, at the Spring Term 1851, his Honor Judge Batty 
presiding. 

This isan indictment for selling spirituous liquor to a 
‘slave, contrary to the statute. On sot guilty pleaded, the 
defendant was convicted and fined a small sum; and he 
appealed. ‘There was evidence on the trial, that the defen- 


dant kept a shop in Randolph county, on the side of a public 
road leading from the upper country to Fayetieville, and 
that in the evening of a day in December 1849, John Tap- 
scott and another person came with their wagons near to 
the shop and stopped for the night in the road; and that 
Tapscott had with him his slave, Nelson, who drove his 
wagon. About 8 or 9 o’clock at night the defendant went 
from his dwelling house to the shop with three of his neigh- 
bors to do some business for them, and while they were in 
the shop Nelson went iu and asked the defendant, whether 
he had spirits for sale, and, upon being answered in the 
affirmative, he asked for a quart, and the defendant drew it 
and delivered it to him and received the price in the pre- 
sence of the three white men. On the part of the defen- 
dant, Tapscott was then examined, and he stated, that Nel- 
son was a confidential and trusty servant, and for some 
years had driven his wagon and gone trips to different and 
distant markets by himself ; and that he was usually furnish- 
ed with money and authorised to provide necessaries, such 
as provisions for himself and horses, shoeing the horses, re- 
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pairing the wagon and the like; that during the day, on 
whick. they got to the defendant’s, there was acold rain, 
and Nelson had asked him for a dram, and he told him 
that when they met with any spirits he should have some; 
that he did not kuow that Nelson had gone for the spirits, 
but that the next morning Nelson told him he had pur- 
chased it and brought him the jug containing it, which be- 
longed to Nelson: and that he and his companion drank 
some of the spirits, also Nelson and another slave, who was 
with the other wagon ; and that in the course of the day 
one of his horses was taken sick and he used the residue of 
the spirits in drenching him, and then or afterwards refun- 
ded to the negro what he had paid for the spirits. This 
witness, being further examined, stated also, that he had 
never given Nelson any anthority to buy spirits for him, 
nor expressed a wish that he should; and that he did not 
know that the defendaut kept spirits for sale or that Nelson 
had gone into the shop, until informed thereof the next 
morning, as before stated. 

The Counsel tor the defendant moved the Court’ to in- 
struct the jury, that a slave might be his master’s agent to 
purchase spirits, and that there was evidence, upon which 
the jury might find, that ‘l'apscott had constituted Nelson 
his agent to buy the liquor from the defendant, and that he 
bought it for his master. But the Court refused to give the 
instruction as prayed, and informed the jury, that, although 
a master may make his slave his agent to purchase spirits 
for him, yet there was no evidence that Nelson was the 
agent of his master to make the purchase from the defen- 
dant, or that it was made for the master. 

The Counsel for the defendant then insiste to the jary, 
that the defeudant had reason to believe and did believe, that 
Nelson was buying the liquor for his master; and he fur- 
thermore moved the Court to instruct the jury, that, if they 
found the defendant believed the slave had been sent by his 
master to purchase the spirits for him, he ought not to be 
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convicted, although it turned out that he was mistaken in 
that belief and the slave had no authority from his master 
to buy for him. But the Court advised the jury, that the 
defendant acted at his peril in selling the spirits to the slave, 
and therefore, although he might have believed that the 
negro was acting as the agent of his master, they ought to 
find the defendant guilty, if, in point of fact, he had not any 
authority from his master to make the purchase for him.— 
Verdict and Judgment for the State and appeal by the de- 
fendant. 


Attorney General for the State. 
Mendenhall and Morehead for the defendant. 


Rurrin, C. J. There was no error in holding, that there 
was no evidence of an authority to the slave to act as the 
master’s agent in buying thespirits. 'To prevent imposition 
on trades-people, it is a rule that one, who habitually sends 
his servant to shops and pays for the articles taken up by 
the servant, is bound to pay for all thus taken up, though 
some of the articles do not come to his use, but are convert- 
ed by the servant: But that rule has no application here, 
for it does not seem, that these parties ever had any deal- 
ings before, or even an acquaintance, or that the defendant 
knew the negro as being the slave or the servant of Tap- 
scott. If the liquor had not been paid for, but bought on 
the credit of Tapscott, he certainly would not have been 
bound to pay for it. But it was not even got in his name ; 
but, when the negro asked for it, the defendant, without 
asking who wanted it, or who he was, at once sold it to 
him. There was no semblance of agency in the matter.— 
But if there had been any presumption of it from the cir- 
cumstances, it is directly repelled by the express testimony 
of the master to the contrary. 

The Court is also of opinion, that there was no error in 
the second instruction given. The sale of spirituous liquor 
toa slave is a” ed illegal, and it is incumbent upon 
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one who does the act, to justify it by showing that it was 
done under such circumstances as render it lawful. He 
must show, not merely that he thought that such circum- 
stances existed, but that they actually existed. It was said 
that when one believes he is not doing an unlawiul thing, 
there is not the guilty mind necessary to constitute a crime. 
But that is not correct. When the actis unlawful and 
voluntary, the guo anrmo is inferred necessarily from the 
act. Ifa piece be brought toa printer for publication, which 
is injurious to the character of another, and the author make 
such representations and adduce such proofs in support of 
the charges as induce the printer to believe that they are all 
true, and may, therefore, be lawfully published: yet the 
publication will be criminal or not, as it may happen that 
the charges may be true or false in point of fact. For, by 
making the publication in derogation of another, the printer 
holds out and undertakes that the chargesare true. There- 
fore he must maintain their actual truth. It is plain that 
his belief of their truth does not, then, denote that innocence 
. of intention in making the publication, which can prevent 
it from being a crime, if they prove not to be true; and 
there is, therefore, in that case, the guilty mind spoken of. 
So, if onetrade with a slave upon the faith of an order or per- 
mit in writing in the name of the owner, he must take care 
to see that it is genuine. For if it be not genuine, buta 
forgery, then the authority required by law for dealing with 
a slave is wanting, and the party would be guilty under the 
act. Upon that point, every person must necessarily take 
the risk of judging for himself. It must be the same in this 
case ; for, the act being against the policy and the letter of 
the law, can only be made innocent by showing facts which 
in Jaw justify it, and not by showing merely the probability 
or the party’s mistaken belief of the existence of those facts. 
Those circumstances might well affect the degree of punish- 
ment, and seem to have had their effect in reducing the fine 
here to almost a nominal one. But they could not prevent 
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the act from being a violation of the law, for which the 
party was liable to conviction. ‘The instruction prayed, 
would, therefore, have been properly refused upon the mat- 
ter of law, if in fact the defendant had believed, that the ne- 
gro was buying the liquor for his master. But, in truth, it 
might and ought to have been refused, because there was 
no evidence to raise the point; since, as has been already 
observed, there was no semblance of an agency in the trans- 
action, for the reasons mentioned in disposing of the first 
exception, A party has no right thus to ask for an instruc- 
tion upon an abstract proposition, which, upon the evidence, 
has no application to the case in hand. 


Per Curiam, Judgment affirmed. 





SUPREME COURT. | 


ISRAEL H. JUDGE vs. STEPHEN M. HOUSTON. 


Where A. lives upon land together with B., who claims the title, and the land 
is sold under an execution against A.in an action of ejectment, by the 
purchaser under the execution, brought against A., the latter cannot pro- 
tect himself from the action by setting up the title of B. 

But, by Pearson J.,if B., insuch a case, after judgment, can satisfy the Court, 
by proper aSidavits, that he had a bona fide claim of title and isin posses- 
sion, the Court has power to order the writ of possession not to be issued 
until the plaintiff brings an action of ejectment against him. 

A sheriff is not bound, like a constable, to any particularity in his return of a 
levy on a fi fa. 

Although a deed is made to include more land than was éold, it is not, on that 
account, fraudulent, but it is only void for the excess. 

‘Whe cases of Thomas v Orrell, 5 Ire. 569, Gwynn vy Stokes, 2 Hawks 235 
and Bledsoe v Smith, 2 Dev. 314 cited and approved. 


Appeal from the Superior Court of Law of Duplin Coun- 
ty, at the Fall Term 1850, his Honor Judge Extis pre- 
siding. 

This was an action of ejectment. 

The plaintiff declared for three tracts of land, but aban- 
doned his claim for one tract No. 3, He claimed title to the 
said landsas purchaser at Sheriff’s sale, under execution a- 
gainst thedefendant. Toprovetitle in his lessor, heoffered a 
deed of bargain and sale from the Sheriff of Duplin county, 
purporting to convey the premises in question, which re- 
cited, that the said land had been sold under a fi fa, running 
against the property of the defendant. He then offered in 
evidence the fi. fu., recited in the deed, against the defen- 
dant, and in favor of one William D. Pearsall, which was 
duly returned into the office, with the following endorse- 
ment: “ Levied this execntion upon the Lands of Stephen 
VM. Houston, on the east side of the North East river, ad- 
joining the lauds of Stephen M. Grady and others, and 
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after due advertisement, sold the land levied on, on the 3rd 
Monday in March A. D. 1840, being the sixteenth day of 
the month, at which time and place, Israel H. Judge became 
the last and highest bidder at the sum of one hundred and 
fifty dollars, which is applied to this execution. 
JOHN E. HUSSEY, Sheriff. 
. , By James MaxweE tt, D. 8.” 


The plaintiff further introduced the record of a judgment, 
in the Court of Pleas and Quarter Sessions for said County, 
in favor of said Pearsall, and against the defendant, and upon 
which the said fi. fa. was regularly issued. 

The plaintiff then introduced a witness, who testified, 
that the defendant was living upon tract No. 1. set forth in 
the declaration, commonly called the home tract, at the 
time of the service of the said declaration, and that he did 
then and had, several years before, and since that time, cul- 
tivated tract No. 2, as claimed, in Turpentine, and used the 
standing timber for procuring turpentine; that the said tract 
did not adjoin No. 1, but was two miles distant. 

The defendant objected to the recovery of the plaintiff, 
Ist, because two sisters of the defendant were living upon 
the locus in quo, at the time of the service of the declar- 
ation in ejectment ; claiming title in the same: that the 
defendant was merely living with them upon the premises 
at the time of the sale, and that they had a life estate in po- — 
session in the said premises and were still living. But the 
Court refused to hear evidence to sustain this position, for 
the reason that this defendant, being the defendant in the 
execution, was estopped from denying title in himself at the 
time of tae sale, and that living then (at the sale) upon the 
premises, and continuing there until the service of the de- 
claration, was estopped trom setting up possession in his said 
sisters in the present action. 

The defendant objected 2ndly: that the levy was too 
vague in its terns and too uncertain in its description to 
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include No, 2, which was two miles distant from the other, 
and did not adjoin the lands of Stephen M. Grady, as ad- 
mitted, although it lay upon the east side of North East 
River, and in the neighborhood of Stephen M. Grady, and 
that the said tract not being included in the levy, no title 
passed to it by the sale and sheriff’s deed. The Court re- 
served the point. ; 

‘The defendant objected 3dly: that the sheriff’s deed was 
fraudulent and void in the following particulars, Ist: The 
deed included more land and greater estates than were sold; 
2dly : More land was sold than was levied upon. To sus- 
tain this position, the defendant examined one Wallace, who 
testified, that he was present at the sale under the execution 
and heard the deputy proclaim that he would sell only the 
tract of land on which the defendant lived at the time, which 
is the same as tract No. 1, in the declaration, and that he 
reserved the life estate of his sisters. ‘This witness thought 
the lands worth $1000, 

In this connection, James Pearsall was offered by the de- 
fendant, who swore, that he was present at the sale, and 
heard the officer offer for sale “the lands of Stephen M. 
Houston ;” these were the words used by the officer. He 
said he heard it rumored among the bystanders that there 
was an encumbrance upon the lands, but did not hear it as 
coming from the sherff’s officer. Maxwell, who made the 
sale, was then offered by the plaintiff t¢@ prove the bona fide 
character of the sale, together with the circumstances con- 
nected with the levy and the sale, and to explain them. 
This witness was objected to by the defendant, upon the 
ground that his action in the matter was set forth in the re- 
turn upon the execution and sheriff’s deed, and he could 
only be heard to speak through them. The Court over- 
ruled this objection, and the witness was examined. He 
swore that he was the officer who made the levy and sale; 
th the was vot at the time acquainted with the exact loca- 
tion of the defendant’s lands, he understood they were situ- 
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ated on the east side of the North East River, in the neigh- 
borhood of Stephen M. Grady, and adjoining him ; that.it 
was all wild or woodland, except the tract on which he 
lived, and that tract did adjoin the said Grady, but the other 
did not, as he had subsequently Jearned. That, when he 
made the levy, which was endorsed upon the fi. fa., he in- 
tended to levy upon all the interest of the defendant in all 
the lands he had in the neighborhood. ‘That he sold all the 
lands in dispute, and which were before levied upon, and 
were the same as those set forth in the sheriff’s deed offered 
as evidence, ‘I'hat he made no reservation of any life es- 
tate of the defendant’s sisters nor any other reservation, aud 
that he never heard of that or any other incumbrance upon 
the land until a subsequent period. That he sold the land 
at the Court House with a large uumber of persons present, 
and to the highest bidder. 

The Court charged the Jury, that to enable the plaintiff 
to recover, it was sufficient for him to show a judgment 
against the defendant, an execution thereon with a levy and 
sale of the lands claimed aud a sheriff’s deed to himself, avd 
possession in defendant at the time the declaration was 
served: That possession was made out, if they believed the 
defendant lived upon one tract of the latid, and used the 
other, by way of cultivating turpentine upon it, or exercised 
ownership over it by any other acts or uses. Upon the 
question of fraud, the Court charged the jury that any com- 
bination between the Sheriff and Plaintiff, as purchaser, cal- 
culated to injure the sale of the property, would avoid the 
deed and all other proceedings uuder the execution, and ne 
title would pass to the plaintiff thereby. That any com- 
bination to include more land in the deed than was sold 
would render it void. ‘That the deed could convey title 
for no mere and vo other lands to the plaintiff, than those 
actually sold at the Sheriffs sale. ‘The jury returwed a ver- 
dict for the plaintiff for both tracts. ‘The defendaut moved 
and_ obtained a rule for a new trial, for misdirection to the 
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jury and admission of improper testimony and exclusion of 
legal evidence and because the Court reserved the question 
relative to the levy, instead of leaving it to the jury as a 
question of fact. ‘The Court overruled these various ex- 
ceptions, and being of opinion with the plaintiff upon the 
point reserved—that is: That the terms of the levy were 
not so vague as not to be capable of including the land in 
dispute, and considering the question as to whether the par- 
ticular lands in dispute were included in the levy as having 
been passed upon, asa question of fact by the jury, dis- 
charged the rule and gave judgment for the plaintiff ; from 
which the defendant appealed. 


D. Reid for the plaintiff. 
W. Winslow and Washington for the defendant. 


Pearson, J. The lessor was a purchaser at sheriff’s sale 
under a fi. fa. in favor of one Pearsall against the defend- 
ant. It was proved that the defendant was living on the 
land at the time of the sale, had been living on it for seve- 
ral years before, and was still living on it. 

The defendant offered to prove, that his two sisters had 
the possession, at the time of the service of the notice, they 
being entitled to a life estate, and that he was living with 
them merely as their guest, without in fact having the pos- 
session, or any title, except the reversion. This evidence 
.was rejected, and the defendant excepts. ‘There is no er- 
ror. Thomas v Orrel, 5 Ire. 569, is directly in point. 
The defendant and his two sons were living together ; it 
was held, that “he had no right to assert title for them, or 
rather to set up their title and their possession with him, to 
protect himself.” 

The action is for two tracts. No. 1, (as it is called in the 
case,) was the tract on which the defendant lived. No.2 
was situated near No. 1, but did not adjoin it, and was cul- 
tivated for turpentine only. The levy endorsed on the fi. 
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fa. is in these words: “ Levied this execution on the lands 
of Stephen M. Houston, on the east side of North East Riv- 
er, adjoining the lands of Stephen M. Grady, and others, 
and, after due advertisement, sold the land levied on, &c.” 

The defendant’s counsel objected, that the levy was too 
vague and uncertain in its description to include No. 2. 
This question was reserved. ‘The plaintiff called the offi- 
cer who made the levy, to explain the position of No. 2 in 
reference to No. |, to the lands of Grady, and the North 
East River. This was objected to, but was received; for 
this the defendant excepts. ‘The Court decided the ques- 
tion reserved for the plaintiff; for this, the defendant ex- 
cepts. ‘There is no error. 

These points were made under a misapprehension of the 
nature of a sheriff’s levy under a fi. fa. The defendant’s 
counsel did not advert to the diflerence between such a levy 
which need not be returned, and the levy of a constable 
which creates a lien, must be returned, and must have a cer- 
tain degree of particularity, so as to identify the land, and 
enable the sheriff to know which land to sell under the 
venditioni exponas, and of which notice must be given. 
None of these things is required in reference toa levy by 
the sheriff under a fi. fa.- It is not easy to perceive why a 
levy is required when the land is sold under the fi. fa. 

The defendant insisted that the sheriff’s deed was fraudu- 
lent and void, because it included more land, and greater 
estates than were sold. 

One Wallace, a witness for the defendant, swore he was 
at thesale, and heard the officer proclaim, that he would sell 
only the tract of land, on which the defendant levied, and 
that he reserved the life estate of the defendant’s sisters. One 
Pearsall and the oilicer swore, that all of the land in dispute 
was sold, and there was no reservation of a lifeestate. ‘The 
Court charged, “that any combination between the sheriff 
and the plaintiff, as purchaser, calculated to injure the sale 
of the property, would avoid the deed—and any such com- 
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bination, to include more land in the deed, than was sold, 
would avoid it. The deed could convey title for no more 
and no other lands than those actually sold.” 


The defendant moved for a new trial, because of misdirec- 
tion. There is no misdirection, of which he has a right to 
complain. The first proposition was uncalled for, because 
there was no evidence ef a combination to injure the sale 
of the property. ‘The second, unless qualified by the latter 
part of the sentence, is too broad, for although a deed is made 
to include more land than was sold, it is void only for ex- 
cess ; this however did not prejudice the defendant. 


The only difficulty in law is in consequence of an omis- 
sion to charge in reference to the alleged reservation ofa life 
estate. There is no exception for this omission, and we 
are therefore obliged to infer, either that the charge was 
satisfactory on this question, or that the defendant did not 
wish to raise the question before the jury, and did not ob- 
ject to the omission, being satisfied that the fact was against 
him. 


We should have no doubt of the correctness of this in- 
ference, but for the fact, that the evidence in regard to the 
alleged reservation is stated, which was unnecessary. Such 
statements, however, are very common, and we cannot 
permit it to influence our decision. If the reporter did not 
omit a great deal of surplusage, his books would be quite 
voluminous. The other two judges prefer to rest the first 
point, upon the decision in Thomas v Orrel. It is proper 
for me to say, in that case collusion between the father and 
son is taken for granted, and I acquiesce in the decision 
upon the assumption, that, after judgment in this case, if 
the sisters of the defendant can satisfy the court by proper 
affidavit, that they have a bona fide claim to a life estate 
and are in possession, the court has power to order the writ 
of possession not to be issued, until the plaintiff brings an 
action of ejectment against them. 
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I think the court has this power, and put my opinion on 
the ground, that awarding a writ of possession is no part of 
the original judgment in ejectment, but is a new -incident, 
superadded by the court in order to do complete justice, and 
is therefore under its control, so that, although an execution 
for the damage and costs necessarily follows the judgments, 
being what is demanded by the writ and declaration, yet 
the writ of possession may be refused, if this “creature of 
the Court” is likely to be made an instrument of injustice.” 
3 Blackstone Com. 199. 

Ifthe Court has not this power, I should question the 
decision in Thomas v Orrel, that the plaintiff in ejectment 
entitles himself to judgment, by showing that the defend- 
ant was “an occupant of the premises,” if it was proven 
that he was living then, as the guest or servant of the real 
owner ; for when two are living in the same house, the law 
adjudges the possession to be in the one who has title; 
Gwyn v Stokes, 2 Hawks, 235. Under the writ of posses- 
sion, it is the duty of the sheriff to put the defendant and 
all other persons off of the land, aud if the writ issues in 
this case, the sisters of the defendant will, by process of the 
law, be turned out of “house and home,” without an 
opportunity of being heard. It is true, they may, by an 
action of ejectment, regain the possession, but that cannot 
compensate for the inconvenience and injury resulting from 
the loss of it. Suppose this case in trespass against the 
sheriff, they can recover damages for the eviction, (which 
I deny, for he does only that which the writ commands 
him to do;) this will be but a poor consolation for the in- 
justice inflicted on them, by the order of the Court, to which 
they are obliged to srbmit. I cannot bring my mind to the 
conviction, that such oppression can be a legitimate con- 
sequence of the formal action of ejectment, which, it is said, 
is “so moulded and fashioned by the Courts, as todo com- 
plete justice in every case.” In Bledsoe v Smith, 2 Dev. 
314, itis held, that a judgment against the casual ejector 
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will be set aside, and if a writ of possession has been execu- 
ted, a writ of restitution will be issued when 4 is proven 
that the notice has not been served, and, of course, the same 
will be done, when it has been served on one whois not the 
person in possession. It is a settled rule in this State, not 
to enter judgment against the casual ejector, unless it be 
proven, that the person on whom the notice was served is 
the person in possession. In the above case, the Court re- 
marks, “If the writ of habere facias possessionem is issued; 
every person in possession claiming title to the land, who 
might have a good title to it, would be turned out of pos- 
session. This would be iniquitous and oppressive, and a 
gross violation of the principle, that no man shall be de- 
prived of his property, without a hearing—since it is in 
order that the fictions in this action shall do no wrong, that 
the Courts will not permit judgment to be entered against 
the casual ejector, unless it is made to appear that notice 
has been given to the tenant in possession. ‘The affidavit 
should be positive, that the person on whom the notice has 
been served, was the ¢enand in possession or acknowledged 
himself to be so. This rule was adopted to protect shird 
persons, and if, by any means, a judgment by default is en- 
tered and a third person is turred out of possession, upon 
its being made to appear that the person served with no- 
tice was not the person in possession, the Court will order 
a writ of restitution, to prevent the rule from being evaded. 
The right to order restitution necessarily implies the right 
to prevent the recovery in the first instance—and the person 
in possession is permitted to object to the judgment against 
the casual ejector, and to prove error contrary to the admis- 
sion of the person served with notice, that he is not the per- 
son in possession. 

Our question is a new application of the same rule to a dif- 
ferent state of facts. Suppose the person served with notice 
admits himself to be in possession, and defends the action, 
and judgment is given against him. Are the rights of a 
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third person to be affected by that circumstance? and does 
he thereby lose the protection of the rule? If so, on what 
ground? It is said, “why did he defend?” and coilusion 
will be implied from the fact of his doing so. It seems to 
me, this is a non sequitur. ‘The person in possession is not 
presumed to have control over his actions, and the right to 
say, “ you must not defend, for I will thereby be precluded 
from showing my title, and that I am the person in posses- 
sion.” 

So far from furnishing an inference of collusion, it seems 
to me the inference is the other way, taat the plaintiff is at- 
tempting a fraud on the Court. For instance, in this case, 
the sisters of the defendant could not prevent his making 
defence, whereas the plaintiff had control over the process, 
and might have had the notice served on them, so as to allow 
them to be made defendants, and, by u»t doing so, he gives 
an indication, that he preferred contending with one “ whose 
hands are tied,” rather than with those who are at liberty, 
and can make full defence. Atall eveuts, if there be a pre- 
sumption of collusion, it cannot be conclusive so as to ex- 
clude the sisters of the defendant from showing, after the 
judgment against him, that they havea bona fide claim, 
are in possession, and that he was living with them as their 
guest or servant, and consequently that a writ of possession 
ought not to be issued, by which they would be turned out, 
without having had an opportunity to prove their title, If 
this be not so, the result of our cases is, that if my land is 
sold, under an execution against my oversecr, and he de- 
fends an action of ejectment, I will be turned out of posses- 
sion, with the consoling assurance, that I may bring eject- 
ment, and regain it. Unless the Court can protect third 
persons in the way pointed ont, this strange corollary ne- 
cessarily follows, from the nature of the action of ejectment, 
and the doctrine, that the purchaser at Sheriff’s sale, as a- 
gainst the defendant in the execution, is entitled to judgment 
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by showing an execution, a sale, a Sheriffs deed, and that 
the defendant was living on the land. , 


Per Curiam. Judgment affirmed. 


JAMES WILLIAMS AND WIFE ws. SUSAN C. EDWARDS. 


In a writ of error coram nobis, only such errors in fact can be assigned, as 
are consistent with the reeord before the Court, in which the case was 


tried. 
on 


Appeal from the Superior Court of Law of Greene Coun. 
ty, at the Spring Term 1851, his Honor Judge Catpwe.tu 
presiding. 

This was a motion in the Superior Court of Greene, for 
a writ of error, coram nobis, to reverse a judgment of that 
Court for error in fact. On affidavits, the case was this: 
Richard Edwards gave his bond to the plaiatiff, and, after 
the obligor’s death intestate, suit was brought thereon in the 
County Court against his administrator. He pleaded fully 
administered, and the plaintiff confessed the truth of the 
plea, and signed judgment for the debt ; and then sued out 
a scire facias against Susan ©. Edwards, as heir at law, 
to have execution against the real estate descended. ‘The 
scire facias recited the former suit, and that the adminis- 
trator pleaded fully administered and the confession of the 
plea by the plaintiff. The heir pleaded thereto, among 
other things, nul tiel record,on which issue was joined. 
After a trial in the County Court, the case went by appeal 
to the Superior Court. Through the inadvertence of the 
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Clerk, as now suggested by the plaintiff, the transcript from 
the County Court did not set forth the above mentioned 
plea, nr the plaintiff’s admission, that the administrator 
had fully administered ; and on that ground the Court ad- 
judged that there was no such record, and gave judgment 
for the costs against the plaintiff. The plaintiff turther 
swears, that the original record in the County Court con- 
tains the matters so recited in the scire facias, that the 
debt is justly due, and that there are no personal assets to 
satisfy it. 

The Court denied the motion, and the plaintiff appealed 
to this Court. 


Rodman, for the plaintiff. 
J. W. Bryan, for the defendant. 


Rurrin, C. J. It is not to be considered whether there 
be error in law in the judgment ; for, if there were such 
error, it could not be corrected by writ in the same Court. 
Moreover, the motion is founded exclusively on an alleged 
error in fact, A writ of that kind can be had only when 
allowed by the Court where the record is; and, if in such 
a case an appéal will lie to this Court, we must say, in our 
. Own opinion, it was right not to allow it in this instance. 
The only error which it is proposed to assign is in a matter 
of fact directly repugnant to the record. The party wishes 
now to show, that in truth there was such a record, in con- 
tradiction to the finding of the fact by the Court, that there 
- Was not such a record. An averment of fact against the 
record cannot be heard in a case of this kind more than in 
others; Bac. Abr. Error, K.3. Only such errors in fact 
can be assigned as are consistent with the record. When 
an infant, for example, is sued, there is nothing to enable 
the Court to see that he is or he is not an infant. The law 
considers that, as an infant, he has not discretion to choose 
an attorney, and therefore will not let him appear by attor- 
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ney, but requires the Court to appoint a fit person his guar- 
dian to make defence for him. As the Court does ngt know 
the detendant’s infancy, it is the part of the plaintiff to-as- 
certain and make known the fact, so as not to allow the 
Court to decide against a person under disability, for whom 
the full defence may not have been made, which the law 
intends. For that fault the plaintiff’s judgment must nec- 
essarily be reversed, so as to let in the other party to defend 
with all the advantages to which the law entitled him ; and 
therefore the defendant may aver the fact of his disability 
which stands well with the record, in order that he may 
have the benefit ofa legal defence. It is the same when 
a feme covert is sued without her husband, But if, in those 
cases, issue be joined on the questions of the defendant’s in- 
fancy or coverture, and it be found that the party is of full 
age, or not a feme covert, but sole, we apprehend that the 
verdict must, of necessity, conclude all parties on that point 
as on any other put in issue and found; and that an aver- 
ment to the contrary could not be allowed. If it could, it 
would render the litigation interminable, as each party might 
say from time to time, that then he or she had fuller proof, 
which would establish. the fact to be contrary to the last 
finding. But the present case is much weaker than those 
mentioned. It is not one in which it is alleged, that the 
Court wrongfully administered the law for want of infor- 
mation, which the plaintiff ought to have given, as to a fact 
from which the defendant would have derived advantage 
had it been brought to the notice of the Court. But here, 
the allegation is, that the Court erred in finding a fact 
against the plaintiff, on which the parties were at issue, 
contrary to the truth: and even that, not because the find- 
ing was not right according to the proof then before the 
Court, but by reason simply, that he can now produce evi- 
dence sufficient, he supposes, to establish the fact as then 
alleged by him. It is, in reality, an attempt in a novel way 
and at a remote period to get a new trial for surprise. ‘The 
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plaintiff’s proper course would have been to suggest a dim- 
inution of the record, and had the defect supplied before the 
trial, by certiorari, or, after the trial and at the same Term, 
on account of the surprise, to have moved for another trial. 
The present attempt cannot be countenanced. 


Per Curiam. Judgment affirmed. 


THE STATE v. MARTHA JENKINS. 


Although a bastard be born in one County, yet if the mother and child after} 
wards remeve to another Couuty, and thefe acquire a residence before pro- 
ceedings in bastardy are had against her, those proceedings must be in the 
latter County, which is alone tesponsible for the maintenance of the bas- 


tard. 
The case of the State v Roberts, 10 Ire. 350, cited and approved. 


Appeal from the Superior Court of Law of Richmond 
County, at the Spring Term 1851, his Honor Judge Many 
presiding. 

This was a proceeding under the “ Bastardy Act,” insti- 
tuted in the County Courtof Richmond County. It appear- 
ed, that the child was born in Richmond County, that the 
mother and child removed to Montgomery County and there 
resided more than two years before this proceeding was com- 
menced. The defendant, therefore, moved to dismiss the 
prosecution for the want of jurisdiction in the County Court 
of Richmond, but the Court refused the motion and gave 
judgment against os defendant, who appealed therefrom. 
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The Superior Court affirmed the judgment of the County 
Court, and the defendant appealed to this Court. 


Attorney General for the State. 
J. W. Cameron and Banks for the defendant. 


Pearson J. The mother and her child had acquired a 
- settlement in’the -County of Montgomery, at the time this 
proceeding was commenced. The County of Richmond 
was not chargeable, and therefore had no right to require 
an indemnity. Tiere is error. The point is settled by 
-State v. Roberts, 10 Ire. 350. 


Per Curiam. Ordered that this opinion be certified to 
‘the Court below. 
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DEN UN DEMISE OF SUSAN C. MOORE ». DAVID PARKER: 


A. devised to his son a tract of land “ for and during his natural life,” and 
after his death “to the heirs ofhis body, to be equally divided between them, 
to them and their heirs forever,” and if he dies without heirs of his body, 
living at the time of hisdeath, then to his daughter. Held, that under this 
devise, the son took only a life estate. 

The son having only a life estate, when he sells and conveys the land with 
warranty in fee, this warrenty doesnot bar nor rebut the purchaser, 

The presumption of death, arising from the absence of a party for more than 
seven years, is not removed by proof of aramor, during that time, of his 
being alive, which rumor, upon investigation, turns out to be without founda- 
tion. 


The case of Jones v Ward, 5 Ire. Eq. 400, cited and approved. 


Appeal from the Superior Court of Law of Hertford 
County, at the Spring Term 1851, his Honor Judge Dick 
presiding. 

This was an action of ejectment. The case was as fol- 
lows : The land formerly belonged to one John S. Moore, 
who died in the year 1827, having first made and publish- 
ed his last will in form to pass real estate, which was duly 
proved and recorded: And in the said will the said land 
was devised as follows: “I give, devise, and bequeath to 
my son, Adolphus Edward Moore, for and during his natu- 
ral life, the three following tracts of land, to wit: (Here the 
testator describes the lands.) I also give and bequeath to 
my son Adolphus Edward, aforesaid, for and during his 
natural life, one feather bed and furniture, my large brandy 
still, and two mahogany tables. The above property, both 
real and personal, I give to my son Adolphus, aforesaid, for 
and during his natural life; and after his death, I give the 
above property, both real and personal, to the heirs of 
his body, lawfully begotten, to be equally divided betweer:. 
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them, to them and their heirs forever. But in case my son 
Adolphus Edward should die without such heirs of his 
body lawfully begotten, living at the time of his death, then 
and in that case the lands given to him, as above described, 
to my daughter Sally Matilda aforesaid ; and should she 
die without heirs of her body begotten, living at the time 
of her death, then I give the above described land to all my 
children, living at the time of her death, to be equally divi- 
ded between them, to them and their heirs forever ;” which 
is all in the will that relates to the land in controversy. 

Adolphus E. Moore, to whom the land was devised as 
aforesaid, took possession of the land after the father’s death, 
and continued that possession until the year 1837, when, by 
his deed of bargain and sale, with warranty, he conveyed 
the same to one Alfred W. Moore, and thence by successive 
deeds the title was transmitted to the defendant before the 
date of the demise in the plaintiff’s declaration. 

It was further in proof, that the said Adolphus E. Moore 
left the county of Hertford in the month of December 1841; 
and the witnesses for the plaintiff, to wit: the brother of 
the said Moore, the husband of his sister, and the brother of 
his wife, and with whom she had resided ever since the 
said Moore left this State, stated that they had never heard 
from him since the year 1842; and the brother stated, that 
in the year 1842, and prior the to the month of November, 
he had received two letters from the said Adolphus, dated 
in Winyaw District, South Carolina, and that he subsequent- 
ly received another letter from Charleston, South Carolina, 
dated in the month of November, 1842, but that he had 
never heard from him since, though he had written to both 
places to have enquiries made; and he and the husband of 
the sister of said Moore stated, that they had requested per- 
sons travelling South to inquire for him, but had never 
heard from him. 

The defendant then proved, that one John D. Jenkins, 
since deceased, while travelling in South Carolina in the 
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year 1845, wrote to his brother iu Hertford County, that he- 
had heard of the said Moore, and that he was in South Caro. 
lina. 

The plaintiff then proved by the brother and the husband 
of the sister of said Moore, that on the return of the said 
Jenkins, having before heard what he had written, they 
called on him to ascertain what information he had on the 
subject, and were told by him, that he had no other than 
this—that he had seen a man in South Carolina, whom he 
did not know, who told him that he hadheard of a man by 
the name of Moore, residing in some village, he-did not re- 
member what, who was said to bea shoe maker, with a wife 
and three children. It was further proved, that the said 
Adolphus had no such trade when he left this State: And 
also, that, when he left this State, he had a wife, who is yet 
alive ; and that the lessorof the plaintiff was his only child, 
and that she is yet an infant. 

The defendant’s counsel insisted, that, under the will of 
John Moore, the lessor of the plaintiff had no title to the land 
devised, so as to recover ; and if that was not so, that there 
was not sufficient proof, that the said Adolphus was dead 
at the time of the demise of the plaintiff’s lessor. 

By agreement, his Honor reserved his opinion upon the 
first point. And on the second he charged the jury, that, if 
the said Moore had been absent upwards of seven years and 
not been heard from, the law raised the presumption, that he 
was dead; and that such presumption could not be rebutted 
by a report of his being alive, which, when enquired into, 
proved to be baseless and unfounded. 

The jury returned a verdict for the plaintiff; and his 
Honor, by consent, ruled pro forma, that under the said 
will the land passed to the plaintiff’s lessor, on the death of 
her father: And judgment was rendered accordingly, and 
the defendant appealed. 
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Bragg, for the plaintiff. 
W. N. H. Smith, for the defendart, submitted the follow- 


ing argu ment. 


The devise of the land in controversy is to Adolphus E. 
Moore, for life, and after his death, “to the heirs of his body, 
lawfully begotten, equally to be- divided between them, to 
them and their heirs forever,” with certain other contingent 
limitations over. 

The terms, used by the testator im this devise, bring the 
case directly within the operation: of the rule in Shelley’s 
case, unless such effect be given to the qualifying words 
“equally to be divided between them,” as to form the ex- 
ception. 

[t is submitted, that after much conflict of opinion as to 
the efficacy, of those words, and other expressions of simi- 
lar or equivalent import, it is now established, by the authori- 
ty of English decisions, that such qualifying expressions, 
annexed to a devise, after a life estate, to the heirs, or to the 
heirs of the body of the life tenant, do not prevent the ap- 
plication of the principle, upon which such words are con- 
strued, as words of limitation and not of purchase: and the 
estate of the tenant for life is enlarged into a fee simple or 
fee tail, as the case may be. Vide 2 Jarman on Wills Ch. 
38, pages 277—to 306, citing and discussing the following 
cases, to wit: 

Candler v Smith 7 Dur. and E. 532; Person v Vickars 5 
East. 548 ; Bennet v Earl of Tankerville 19 Ves. 170; Cole 
v Goldsmith 7 Tant. 209 ; Jesson v Wright 2 Bligh 1; S.C, 
2 Marsh 517. ‘Thesame principle has been recognised and 
determined in this State ; Ross v Toms 4 Dev. 376; Vid 
Hayes’ Inquiry. 

II. Do the words of inheritance, superadded to the devise 
to the heirs of the body, exempt the present devise from tho 
rule, which construes them to be words of limitation of the 
estate to the life tenant? 
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It is difficult to see upon what principle the addition of 
words of inheritance can abridge the estate of the tenant, 
-and thus impair the established import of technical terms, 
If the term “ heirs of the body” does not serve to designate 
persons who are to take, what effect do further words of 
inheritance impart? It is submitted that such words be- 
come annexed to the estate created by the previous words 
“heirs of the body,” which estate, whether with or without 
this qualification, vests in the life tenant only. Ham v Ham 
1 D. and B. Eq. 598. 

If, therefore, neither the expression “ equally to be divids 
ed” nor the further words of inheritance annexed to the 
present devise, have the effect, separately considered, of 
preventing the life tenant from taking an estate of inheri- 
tance, do they, when found united, vary the rule of con- 
struction ? 

Ist. The legal import of technical words, settled upon 
repeated adjudications, should not be disturbed, except for 
the strongest and most convincing reasons. The tendency 
to unsettle titles, when technical rules are departed from, 
whether those rules are founded originally in wisdom or 
not, forms a strong objection to the admission of an inter- 
pretation, calculated to lead to such a result. 

2d. The case cited, Ham v Ham, and the authorities re- 
ferred to in the opinion in that case, shew that the rule of 
construction in Shelley’s case was not adopted to prevent the 
failure of the estate of inaeritance in the donees, because in 
these cases the same rule is followed, notwithstanding the 
presence of superadded terms of inheritance. That rule is 
a rule of general application, and is based on considerations, 
wholly independent of the presence or absence of words of 
inheritance. 

3d. The devise of the testator’s “ estate” is sufficient to 
pass the fee, without further words, and yet it is held, the 
rule of construction contended for applies; Bosnall v Har- 
vey, 4 Barn. and Cress., 610. 
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III. There was, therefore, an estate of inheritance in pos- 
session of the ancestor of the plaintiff’s lessor, and, whether 
absolute or contingent, his deed therefor conveys the title 
to the defendant, or bars, by the warranty, the lessor who 
is his sole heir at law; Flynn v Williams, 1 Ire. 509, 

IV. It is further insisted that there was not sufficient 
proof of the death of Adolphus E. Moore. The artificial 
presumption from absence, if recognised at law, is one so 
likely to lead to error, as to require to be confined within 
its strictest limits. It should be limited to absences from 
domicil, either where there was the animus revertendi, or 
to removal with a view to the acquiring a domicil else- 
where. It does not, in its reasons, seem applicable to the 
case of one, who abandons his fa:nily and departs with no 
distinct object or purpose of location any where. Nor does 
it strictly apply to an interval of absence, interspersed with 
reports of his being alive, whether such reports be well- 
founded or otherwise. 1t does not legitimately belong toa 
judicial tribunal to permit the jury to trace the origin and 
truth of such reports, with a view to the laying down for 
their guidance a rule of evidence so purely artificial. It 
would render a case too complicated. On the contrary, 
with such deductions from a rule requiring a person to be 
seven years absent “unheard of,” it should have been left 
with the jury to draw such presumptions as to the fact of 
death, as the circumstances might, in their opinion, warrant, 
and not submitted to them as a rule of evidence, which the 
law required them to enforce; Watson v England, 14 


Sim. 28. 


Pearson. J. John Moore, who died in 1826, devised 
the land, sued for, tohis son Adolphus for life, “and after 
his death to the heirs of his body, to be equally divided be- 
tween them, to them and their heirs forever ;’ and if he 
dies “ without heirs of his body, living at the time of his 
death,” then to his daughter Sally Matilda. 
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Adolphus took only an estate for life. ‘The rule in Shel- 
ley’s case does not apply. 

This point is settled by Jones v Ward, 5 Ire. Eq. 400, 
where the matter is fully discussed and the cases reviewed- 
Indeed, this is a plainer case ; for, there, no words of inheri- 
tance were added to the estate of the issue, and it was ne- 
ecessary to supply them, by inference from the act of 1784, 
ch. 204, sec. 12. Here, the words are added by the will. 
Then, it was necessary to supply the words, “ living at the 
time of his death,” by inference from the act of 1784; here, 
the words are added by the will. 

Adolphus Moore, having only an estate for life, his war- 
ranty does not bar or rebut the lessor of the plaintiff; for 
she claims by purchase, and not by descent, By the Rey, 
Stat. ch. 43—sec. 8, it is provided, that all warranties made 
by a tenant for life, descending or coming to any person in 
remainder or reversion, shall be void and of.no effect. This 
is a re-enactment of 4 Ann. Ch. 16, Sec. 21. 

We alsoeoncur with his Honor upon the question, as to 
the presumption of death, when one has been absent or not 
heard of for more than seven years. The circumstance, that, 
dnring the term, there was a rumor of his being alive, which 
proved upon investigation to be wholly without foundation, 
tended rather to confirm, than to weaken the presumption ; 
for, it thus appeared, that diligent enquiry had been made 
after him. 


Per Curiam, - Judgment affirmed. 
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THE STATE vs. PEARCE YARRELL. 


A proprietor of a mill, who cuts a canal across a public road, whereby the 
passage along the highway is obstructed, and those who are in possession of 
the mill claiming under him and using the canal, are liable to an indict- 
ment for such obstruction, the one for creating and the others for contin- 
uing the nuisance. But, if a bridge is erected over the canal, neither is 
indictable, simply for suffering the bridge to be out of repair. 


Appeal from the Superior Court of Law of Martin Coun- 
ty, at the Spring Term, 1851, his Honor Judge Ex.is pre- 
siding. 

This was an indictment against the defendant, in the fol- 
lowing words: a 


MARTIN COUNTY, " 

‘Surerrior Court or Law, Fall Term, 1600, 

“ The jurors for the State, on their oath present, that, on 
the first day of September, 1848, there was, and trom thence 
to the taking of this inquisition, there hath been, and is now, 
in the county of Martin, over a water course called the Canal, 
a certain common public bridge in a highway in said coun- 
ty, leading from Hamilton to Williamston, used by all the 
citizens of the State on foot and with their horses and car- 
riages to go, pass, repass, ride and labor at their free will 
and pleasure, and that the said bridge on the day aud year 
and during the time aforesaid, was and yet is, very ruinous, 
dangerous, broken and in great decay for the want of amend- 
ing and repairing the same, so that the citizens aforesaid, 
upon and over the said bridge, on foot and with their horses 
and carriages during the time aforesaid, could not, nor yet 
can go, pass, repass, ride and labor as before the said time 
they were used and accustomed to do, and still of right 
ought to do, without great danger of their lives and the loss 
of their goods, to the great damage and common nuisance of 
the citizens of the State upon and over the said bridge going, 
passing, repassing, riding and laboring as aforesaid. 
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“ And the jurors aforesaid, on their oath aforesaid, do 
further present, that Pearce W. Yarrell, late of the said 
county of Martin, by reason of his tenure of a certain mill 
called the Canal Mill and the lands appurtenant thereto, 
situate in said county, ought to rebuild, repair, and amend 
the said bridge, when and as often as it should or shall be 
necessary—to the evil example of all others in like cases 
offending and against the peace and dignity of the State. 

“MOORE, Attor. Gen.” 


To which the defendant pleaded, not guilty. -On the 
trial the State proposed to show, that, many years ago, a 
very small branch which needed no bridge across it, and 
which was not bridged, ran across the hignway described 
in the indictment: that in the year 1800, one Williams 
built a mill upon the branch, and, in order to supply it with 
water power, cut a canal aeross the road and directed the 
water from a large stream, which was on the opposite side 
of the road and crossed the road several miles distant, where 
it was then and is now bridged: that the canal brought 
across the road such a quantity of water as to requirea 
bridge to make the highway safe and convenient for travel- 
lers, and the proprietor of the mill, and the said Williams 
put up a bridge across the canal, where it crossed the road, 
as soon as it was cut, and kept up the bridge by rebuilding 
and repairing it as long as he owned the mill: that the 
mill passed from Williams by mesne conveyance to severat 
persons, who held it until the defendant came into possess- 
ion, and that each of them, while in possession, had rebuilt 
and repaired said bridge as often as was necessary, except 
the defendant, who came into possession of the mill in 1845, 

The defendant objected to the reception of this a at 
but it was admitted by the Court. 

"The State proceeded to introduce other testimony; and 
upon all the evidence in the case the jury returned the fol- 
lowing special verdict : 

The jury find, that in the year 1800, and ever since, there 
was a certain highway in the County of Martin leading 
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from Hamilton to Williamston, which crossed a small branch 
not requiring a bridge and which was not bridged: That 
one Williams built a Mill down said stream, on the north 
side of the road, and, in order to supply it with water power, 
cut a canal across the road at the channel and brought to 
the Mill across the said highway a large quantity of water, 
which before that time found its way intoa large stream 
on the South side of the road: That the quantity of water, 
s» brought along the canal, was so great, as to obstruct trav- 
elling along the highway, and madea bridge necessary at 
that place, which the said Williams immediately erected 
and kept up during his life: ‘That after his death the mill 
was owned by one Cloman, who rebuilt and repaired said 
bridge as often as needed, until his death in 1812, when it 
was rebuilt and repaired by his representatives, till the mill 
came, in 1845, by purchase at a sale under a decree of the 
Court of Equity ef Martin County, to the possession of the 
defendant, or owner thereof, who ever since has continued 
to own, possess, and use the said mill. And the jury further 
find, that the defendant, within two years next before the 
finding of the indictment, allowed said bridge to become out 
of repair, ruinous and dangerous to be passed by persons 
travelling over the same, which at all times since it was 
erected had been a part of said highway. They further 
find, that at all times since the cutting of the said canal a 
bridge has been necessary over the same, where it crosses 
the said highway. They also find, that, soonafier the death 
of said Cloman, the mill dam broke and the mill was not 
used for two years, and that said Cloman’s heirs, on whom 
the mill descended, were infants and continued such “till 
after the sale aforesaid and purchase of the same by the de- 
fendant. But, whether upon the premises aforesaid the de- 
fendant be guilty or not guilty of any offence, as charged 
in the bill of indictment, they say they are ignorant, and 
pray the advice of the Court; and ifin the opinion of the 
Court the defendant be guilty, then they find him guilty ; 
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and if in the opinion of the Court the defendant be not 
guilty, then they find him not guilty. Upon this verdict the 
Court was of opinion, that the defendaut was guilty, and 
pronounced judgment accordingly ; from which the defen- 
dant appealed to the Supreme Court. 


Attorney General, for the State. 
Biggs, for the defendant, submitted the following argu- 
ment. 


Ist. A private individual at common law cannot be bound 
to repair a highway except in respect of some consideration 
and not merely by a general prescription. Austin’s case 
1 Ventr. 189; R. and S/. Giles, Cambridge 5 M. and 8. 
260. | 

2nd. All public bridges are prima facie repairable at 
common law by the inhabitants of the County. FR. vs. 
Inhab. of Salop, 13 Kast 95, and other authorities cited in 
Roscoe on Criminal Evidence, page 295. 

3rd. Although a private individual cannot, by erecting a 
bridge, the use of which is not beneficial to the public, 
throw upon the County the onus of repairing it, yet if it 
become useful to the County in general the County is bouhd 
to repair it. Glasburne Bridge case, 5 Bun. 2594, The 
aequiesence of the public will be evidence that it is of public 
utility; Roscoe on Criminal evidence, 296. 

4th. Ratione tenure implies immemoriality, 2 Sand 
158 d.(n.) And therefore upon an indictment against an 
individual for not repairing by reason of the tenure of a mill, 
if it appear that the mill was built within the time of the 
legal memory, the defendant must be acyuitted. Hayman’s 
case, Mo. and M. 401 (a) 22 B.C. S. KR. 341. 

Although an act of repairing may be prima facie evidence 
of liability, yet in this case the defendant never repuired, 
and here the mill was built within the time of legal me- 
mory. 
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It is submitted however, that a private individual in this 
State, in consejuence of our Statutes, is not bound to build 
or keep in repair a bridge across a public Road, ralione 
tenura, except as provided for in the 24th section of LO4th 
Chapter of the Revised Statutes, and this case does not fall 
within that Statute, because the defeudan:’s mill is not situate 
on the public Road and the Bridge complained of is not at- 
tached to his mill dam. 

Williams, no doubt, could have been indicted for cutting 
the Canal across the road, but after he built the Bridge and 
the public acquiesced and used the bridge, it became a part 
of the public Road, and although Williams and Cloman 
kept the bridge in fepuair, the liability to repair was not there- 
by thrown upon the defendant. He has never assumed or 
acknowledged the liability. It is admitted he is not liable 
under the Statute, for this is an indictment at Common 
law. 


Pearson, J. The defendant, without doubt, is liable to 
indictment for obstructing the public highway, by meaus 
of the Canal, which he uses and takes benefit of for the 
purpose of supplying water to turn his mill. ‘The original 
proprietor of the mill was guilty of a nuisance in cutting 
the canal ; and the defendant is guilty of a nuisance in 
continuing to use it. 

It may be, that, if he is indicted for the nuisance, he may 
attempt to excuse himself by proving, that for more than 
twemty years he and those “ whose estate he has” have had 
the benefit of this easement or privilege, but it will appear, 
that the enjoyment of this privilege had a condition annex- 
ed thereto, to wit: that a bridge should be kept up over the 
canal, so that the public should sustain no inconvenience or 
hindrance by reasor: of the highway being cut across. ‘The 
excuse will not avail, unless he proves that this condition 
has been complied with. 
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The indictment charges, that the defendant, being the 
owner of the mill, was bound to repair the bridge, “ virtute 
tenure.” Our late very able Attorney General followed an 
English form, and did not devote to the subject the degree 
of care which he usually bestowed upon every question. In 
this State, we are all tenants in capita, and our tenure is 
that of free and common socage, yielding fealty,.doing suit 
to Court, and paying such taxes as the “ General Assembly” 
may, from time to time, assess. The land, upon which the 
mill is situated, was, in all probability, granted long before 
the mill was built and the canal cut; so the repairing of the 
bridge could not have been a condition of the grant. 

‘ When the canal was cut, there may have been an express 
license for so obstructing the public highway, granted by 
the County Court, upon condition that the bridge should 
be built and kept in repair, or this may be presumed by a 
usage for more than twenty years,.in the absence of such a 
contract expressed or presumed. The proprietor of the 
mill, who cut the canal, was guilty of a nuisance in so ob- 
structing a public highway, and the defendant, who con- 
tinnes to use the canal, is guilty of the like nuisance. Rex 
v Slaughter, 2 Saunders, 158, 9, note; King v Kerrison, 
1 Maule. and Selwin, 526. 

The judgment must be reversed, and, upon the special 
verdict, there must be judgment for the defendant. 


Per Curtam. Judgment accordingly. 
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Where a party who has been arrested upon a ca. sa. gives bond for his ap- 
pearance, &c., he may, when a judgment is moved for a breach of the 
bond, adduce any matter, which amounts to » defence. 

‘The cases of Williams v Bryan, 9 Ire. 331, and Hardison y Benjamia, 11 

- dre. 613, cited avd commeuted on. 


Appeal from the Superior Court of Law of Bladen Coun. 
ty, at the Spring Term, 1851, his Honor Judge Manty 
presiding. 
~ "The defendant, Call McDugald, was arrested on the 
Tuesday of the County Court, and forced to give a ca. su. 
bond, conditioned for his appearance on the next day. He 
failed to appear, and was called out, and judgment was 
moved for by the plaintiff. This motion was resisted by 
the defendant, Call McDugald appearing by counsel and 
his sureties, who appeared iu person, and in their behalf the 
Court was moved to quash the ca. sa. and the bond. The 
Court refused the plaintiff’s motion for judgment, and allow- 
ed the motion made in behalf of the defendant. The plain- 
tiff appealed to the Superior Court, where he renewed his 
motion for judgment on the ca. sa. bond; which was op- 
posed on behalf of the defendant, and a motion made to 
quash the bond ; and the defendant offered to prove, that 
when the officer arrested the principal, Call McDugald, 
he told him, that, if be did not siga the bond, he would put 
him in jail. Butthe Court, holding that the defendants, 
having failed to avail themselves of said defence, if it ex. 
isted, in apt time, refused to hear the evidence and gave 
judgment for the plaintifis, from which the defendant ap- 


pealed. 
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Strange, for the plaintiff. 
W. Winslow and D. Reid, for the defendant. 






Pearson. J. We do not understand npon what ground 
his Honor held, that the defendants had failed to avail them- 
selves of the said defence, if it existed, in apt time. They 
resisted the motion for judgment in the County Court, mov- 
ed on their part to quash the ca. sa. and bond, and were 
successful in resisting the motion, made by the plaintiff. 
This was done on the very day after the bond was executed 
and was in apt time, for aught that is stated in the ease, 
which isset out by us more at large than would have other- 
wise seemed necessary. 

In Williams v Bryant, 11 Ire. 614, it is remarked : “It 
is true the debtor cannot, after failing to appear, adduce 
any matter of fact by way of defence” &c. “ The case may 
be likened to a default in an action of debt,” &c. 


In Hardison v Benjamin, 9 Ire. 331, it is remarked : “If 
the officer, upon arresting the debtor thirteen days before 
January Court, had refused to take a bond for his appear- 
ance at April Term, and insisted upon holding the debtor in 
custody, unless he would execute a bond for his appearance 
at January Term, the bond would have been void as ob- 
tained by duress.” 

These remarks were unnecessary to the decision of either 
of the cases, and were thrown out only as suggestions in 
the course of discussion, But the very point is now pre- 
sented, ani we are of opinion that the defendants were at 
liberty, when judgment was moved for, to adduce any mat- 
ter, which amounted to a defence. We do not see why, 
upon this motion, the defendants stand in the condition ofa 
defendant in an action, where judgment by default has been 
rendered. It is true, the debtor fails to appear and was 
called out, but that failure was not in reference to the con- 
dition of the ca. sa. bond, and had no reference to, or bear- 
ing on the motion - judgment afterwards made ; in refer- 
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ence to which the defendants stood in the condition of de- 
fendants in an action, who appear and claim the right to 
enter their pleas. Why should the defendants not have 
the same right to resist judgment, where it is moved fer in 
a summary way, as they would have, if sued in debt on the 
bond, and the breach assigned was failing to appear accord- 
ing to the condition of thebond? 'The summary judgment 
is provided to prevent plaintiffs from being delayed, not to 
exclude defendants from any good defence. Suppose the 
officer forges a bond, and, upon calling out the debtor, a 
judgment is moved for; will the Court refuse to allow the 
fact of the forgery to be proven? The same reasons apply 
to the present case, where it is alleged it was obtained by 
duress. 

Upon examination, it will be found, that provision is made 
for the case, Rev. St.,ch. 5S sec. 7. Either of the parties 
to the bond may have an issue and a jury empanelled im- 
mediately to try it—“non est factum” shall only be re- 
ceived on oath of its verity. 


Per Curiam. Judgment reversed, and tais opinion must 
be certified, so that the issue may be made up and tried. 
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WILLIAM COX vs. WILLIAM C. BUIE. 


In a proceeding, under our Statute, to recover damages for overflowing land 
by a mill pond, it is not necessary that a copy of the petition should be served 
on the defendant. It is sufficient for the plaintiff to give the defendant 
ten days notice, in writing, of his intention to file the petition. 


Appeal from the Superior Court of Law of Davidson 
County, at the Fall Term, 1850, his Honor Judge Manry 
presiding. 

This is a petition for damages for overflowing land by a 
mill pond. It was filed at May County Court, 1849, which 
was on the second Monday. On the first day of the month, 
more than ten days previous to the term, the petitioner gave 
the defendant notice, in writing, of his intention to file the 
petition at the next Term ; and on the 7th day of the month 
the plaintiff served the defendant with a copy of the peti- 
tion. At May Term the defendant put in an answer. set. 
ting forth several grounds on which he claimed the right 
to erect his mill and overflow the )laintiff’s land, and de- 
nying the plaintiff’s right to damages. It further stated the 
facts as to the serving of the notice and copy of the petition, 
and insisted, that the copy ought not to have been served 
until after the County Court, and that for that reason the 
petition ought not to be entertained, but dismissed. The 
County Court, nevertheless, ordered a jury, and damages 
were assessed and judgment rendered, and the defendant 
appealed. In the Superior Court, the defendant renewed 
the objection, that the suit was not properly constituted, and 
prayed the Court to dismiss it. But the Court refused, and 
after a trial at bar and judgment for the damages. assessed, 
the de‘endant again appealed. 
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No counsel for the plaintiff. 
Mendenhall, for the defendant. 


Rourrin, C.J. If the objection were open after a full 
defence on the merits, it would not avail the defendant ; 
for there is nothing in it. The Statute does not provide for 
or intend that a copy of the petition should be served. The 
purpose wasto give a summary remedy on motion at the 
same Term at which the petition was filed. But to prevent 
surprise, it requires the notice in writing of the intention to 
file the petition. That was just the course in the Court of 
Chancery, before the Statute required the master to send a 
copy of the bill with the subpena. Befure that, the plain- 
tiff sned out his subpoena, often before his bill was filed ; 
and the defendant, being served with the process, bought 
the bill for himself, if he wished one. In respect to peti- 
tions of this kind, we believe a practice has grown up of 
serving a copy of the petition, in order to obviate possible 
objections for omissions in the notice. ‘Though unnecessa- 
ry, it may thus be convenient to the petitioner to serve the 
copy. ‘That is at his own expense, and can by no possibil- 
ity do any wrong to the defendant. 


Per Curiam. Judgment affirmed. 
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HUGH SIMPSON we. ARCHIBALD McKAY. 


In the sale of a slave, a warranty of soundness includes soundness of miod ag 
well as of body. 

The soundness of mind meant in the warranty of a slave, means only such 
a degree of mental capacity, as renders him fit to perform the ordinary du- 
ties of a slave. 


Appeal from the Superior Court of Law of Bladen Coun- 
ty, at the Spring Term, 1851, his Honor Judge Manty 
presiding. 

This was an action of covenant, brought for several 
breaches assigned of the covenants contained in the follow- 
ing instrument: 


“ $450. 


Biapven County, N. C., May 13th, 1846. 


“Received of Hugh Simpson Four Hundred and Fitty 
Dollars in payment for a negro boy, named Graham, about 
seventeen years of age ; which negro I warrant both as to 
soundness and right of property, except a small rupture on 
said Graham. In witness my hand and seal, 

ARCHD. S. McKAY. (Seal.) 

Test. Ws. Bryant, Jr.” 


The plaintiff alleged, that the covenant was broken, in 
that the said Graham had a large rupture instead of a small 
one, had other bodily diseases, of some one of which he 
finally died, and that he was of unsound mind. Upon all 
these points the plaintiff offered proof; and, among other 
things, proved, that before the sale, a witness, who had ex- 
amined the negro, discovered that the negro’s feet had been 
severely frost-bitten, and that they sometimes became swol- 
len and subjected the negro to inconvenience: but there 
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was no proof that this was communicated to the plaintiff, or 
that it was otherwise known to him before the purchase. 


‘The counsel for the defendant objected, that the warranty 
of soundness contained in the covenant did not extend to 
mental soundness ; and if it did, that the extent of unsound- 
ness, proven by the plaintiff, was not such as to constitute 
a breach of the warranty of soundness, Upon those points 
and the exteut of the rupture and the general unsouudness 
of the negro, the argument was mainly conducted on both 
sides before the jury ; the defendant insisting, that there was 
no breach of the warranty, and that, from the evidence, the 
negro died from the maltreatment of the plaintiff him- 
self and his other slaves, and was not unsound beyond a 
small rupture. ; 

Among other things, his Honor instructed the jury, that 
the covenant extended as well to souudness of mind as of 
body, and it was for them to say, from the evidence, and 
especially from the opinion of the medical witness, whether 
the rupture was a large or a small one, and, if large, how 
far the difference between a small rupture and the one prov- 
en, if they found any difference, impaired the value of the 
slave, and how far he was otherwise diseased, either in mind 
or body, and how far any such diseases, if they existed, 
impaired the value of the slave: that as to. the frosted feet, 
if that was a permanent injury and diminished the slave's 
capacity for labor, they must take that into consideration : 
that the soundness of mind meant in the warranty of a slave 
was only such a degree of mental capacity as rendered him 
fit for the ordinary duties ofa slave: that this did not imply 
that he was very bright or intelligent, and if, from the evi- 
dence, they believed, that the slave, although dulland below 
the ordinary standard of Luman intellect, yet that he posses- 
sed sufficient capacity to pertorm the ordinary duties of a 
slave, the warranty in that respect was not broken; other- 
wisé, it was; and it was for them to estrmaic the amount, 
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to which his value was impaired by such mental incapacity, 
if found by them to have existed. 

A verdict having been returned for the plaintiff, the de- 
fendant obtained a rule for a new trial, upon the grounds, 
First, of an error in the Court upon the question of mental 
capacity, which the defendant insisted, was not embraced 
in the warranty ; Secondly, because the Judge had said any 
thing about frosted feet, which, the defendant insisted, was 
not embraced in the warranty, being a patent de‘ect, if it 
existed at all. 

The rule for a new trial was discharged, the Court being 
of its original opinion, respecting the warranty of the men- 
tal soundness ; and as to the last poirt, that no such objec- 
tion had been taken on the trial, and, if it had, that there 
was no evidence, that the negro at the time of the purchase 
was with or without shoes, or in any way that the defect 
was such as must have been known to or observed by the 
plaintiff. 

Whereupon the defendant appealed to the Supreme Court. 


Strange, for the plaintiff. 
Banks, for the defendant. 


Pearson, J. The bill of sale has this clause, “ which 
segro I warrant both as to soundness and right of property, 
except a small rupture.” 

We concur with his Honor in the opinion, that this war- 
ranty included soundness of mind as well as body ; and we 
agree with him as to the degree of mental incapacity, which 
would amount to unsoundness of mind in a slave. 

The value of a slave depends as much, if not more, upon 
his having sense enough to do the work ordinarily done by 
slaves, as upon the soundness of his body, and if there had 
been simply a warranty of soundness, without question, it 
would have included soundness of mind as well as body. 
The exception, as to the small rupture, cannot have the ef- 








SUPREME COURT. 





Simpson v. McKay. 





fect of restricting the general term, “ soundness ;” it merely 
qualifies the warranty in regard to thesoundness of the body, 
and has no bearing whatever in regard to the soundness of 
mind. 

The second exception is also untenable. It is not neces- 
sary to consider how far the fact, that a defect is so appa- 
rent that it must have presented itself to the notice of the 
purchaser, (as if the slave has but one leg,) will justify such 
a construction of the warranty as to exclude the particular 
defect from its operation, under the idea that the parties 
could not have intended to include it, because there is no 
evidence to raise the question. It does not appear that the 
condition of the negro’s feet was apparent, or that the plain- 
tiff’s attention was called to it. He was prudent enough to 
require @ warranty and has a right to the benefit of it. 


Per Curtam., Judgment affirmed. 





JUNE TERM, 1851. 


JOHN MIDGETT ve. ISRAEL BROOKS. 


Where a deed for land, after setting forth the parties, the description ef the 
land and the interest conveyed, goes on as follows: ‘‘to have and to huld 
the above described peice or parcel of land, free and clear from me, my 
heirs, executors, administrators and assigns, and from all other persons 
whatsoever, unto the said, dic.” Held, that this clause contained a cove- 
nant for quiet enjoyment. 

No precise or technical language is required by law, in which a covenant shall 
be worded—any words, whch amount to, or import an agreement, being 
under seal, are sufficient. 

The cases of Woodward vy Ramsay, 3 Hawks 335 ‘and Hafner v Irwin, 4 
Dey. and Bat. 433, cited and approved. 


Appeal from the Superior Court of Law of Hyde County, 
at the Spring Term 185], his Honor Judge CaLpweL. 
presiding. 

This was an action upon the covenant, contained in the 
following deed : 


“This Indenture, made this 24th day of August, in the 
year of Our Lord one thousand eight hundred and thirty- 
nine, between William S. Douglas and John Midgett, both 
of the County of Hyde and State of North Carolina, wit- 
nesseth : That the said William S. Douglas, for and in con- 
sideration of the sum of one hundred and twenty dollars to 
him in hand paid by the said John Midgett, the receipt 
and payment of which is hereby acknowledged, hath bar- 
gained and sold, and by these presents doth bargain, sell 
and convey to him, the said John Midgett, his heirs and as- 
signs forever, a certain piece or parcel of land, situate and 
lying in the County and State aforesaid, in the settlement 
of Mount Pleasant, and beginning at, &c., (here the boun- 
daries are described,) containing fifteen acres more or less, 
to have and toshold the above described piece or parcel of 
land free and clear from me, my heirs, executors, adminis- 
trators and assigns and from ail other persons whatsoever, 
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unto him the said John Midgett, his heirs, executors, ad- 
ministrators and assigns. 

“In witness whereof, 1, the said William S. Douglas, 
hereunto set my hand and seal the day and year above 


written. 
(Signed.) WILLIAM S. DOUGLAS, (Seal.) 
“ Sealed and executed / 
in the presence cf 
“Rerty Murray, 
“ Geo. H. Saripon.” 


The declaration contained a count on a covenant of seisin, 
and also a count on a covenant of quiet enjoyment. The 
defendant pleaded the general issue—covenants performed. 
The following facts are agreed upon: ‘The plaintiff took 
possession of the premises described in the deed, and con- 
tinued in possession until the death of the defendant’s intes- 
tate, the party to the said deed. After the death of the said 
intestate, a suit in ejectinent was brought against the plain- 
tiff by one Samuel S. Pugh, who had paramount title to the 
' premises: a judgment was recovered by him against the 
plaintiff: the said Pugh sued outa writ ef possession and 
evicted the plaintiff from the premises on the 26th of Feb- 
uary 1850. 

It is further agreed, that, if the Court is of opinion that 
the plaintiff can recover, a judgment shall be rendered 
against the defendant for one hundred and twenty dollars, 
with interest from the 26th of February, 1850: if the Court 
is of opinion that the plaintiff cannot recover, it is agreed, 
that judginent of non suit be entered against the plaintiff. 

The Court on the said case agreed is of opinion, that the 
plaintiff is entitled to recover on the first count mentioned : 
4nd thereupon it is considered, that the said plaintiff recov- 
ér against the said Israel Brooks, &c. From this judgment 
the defendant appealed. 
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Donnell, for the plaintiff. 
Shaw, for the defendant. 


Nasu, J. This cause in here upon a case agreed. The 
declaration contains two counts ; one on a covenant of sei- 
sin, the other upon a covenant of quiet enjoyment. It is 
agreed, that if upon either count the plaintiff is entitled to 
a recovery, judgment shall be rendered for him for the sum 
set forth. The alleged covenants are contained in a deed 
of bargain and sale for a tract of land, sold by William 8. 
Douglas, who is now dead, to the plaintiff. The deed, after 
setting out in the premises the parties to it, and specifying 
the land, and the interest conveyed, goes on as follows: 
“T’o have and to hold the above described piece or parcel 
of land free and clear from me, my heirs, executors, admin- 
istrators and assigns and from all other persons whatsoever, 
unto the said John Midgett, &c.” Midgett was sued and 
turned out of possession by paramount title. 

We are of opinion, that the clause in the deed, as above 
set forth, contains a covenant for quiet enjoyment. The 
defendant, through his counsel, insists, that thedeed contains 
no covenant whatever. It is true, the word covenant or 
agreement, does not appear in it, nor is it necessary that 
either of them should. No precise or technical language is 
required by law, in which acovenant shall be worded—any 
words which amount to or import, an agreement, are suffi- 
cient, a covenant being an agreement or contract under seal; 
Platt on covenants 28; Lamb and Morris, 1 Bur. 290. 
‘The words in the deed we are considering, upon their face 
import a promise or agreement on the part of Douglas, the 
vendor, that Midgett shall enjoy the premises free from dis- 
turbance from any one, claiming by title paramount; and 
that is a covenant for quiet enjoyment; Woodward v 
Ramsay, 2 Haw. 335. The ianguge of the deed is, that 
he “shall have and hold, that is, possess, the land free and 
clear, &c.” Itis objected, however, that these words are 
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in the habendum of the deed, and constitute a part of it, 
By themselves, they properly constitute no part of the ha- 
bendum. The office of the habendum is to point out the 
interest or estate conveyed. The words, “ free and clear,” 
&c., go beyond that, and, in connction with the habendum, 
technically so called, are unmeaning. But it is a rule in 
the construction of deeds, that every clause and word, if 
possible and consistent with law, shall have a meaning giv- 
en toit. If, however, they do constitute a part of the Aa- 
bendum, they certainly are out of place, but that circum. 
stance ought not to deprive them of their existence and le- 
gal effect. It is the office of the premises to specify the 
parties to the deed and the thing granted ; if, however, the 
name of the grantee appears for the first time in the haben- 
dum, it is sufficient; Hafner v Irwin, 4 Dev. and Bat, 433, 
Coke on Lit. 26 b. note. Now, if a grantee may appear for 
the first time in the habendum, we can see no good reason, 
why acovenant may not. Had the words we are consid- 
ering appeared in a separate clause to themselves, there can 
be no doubt as to their being a covenant for quiet enjoy- 
ment. ‘The whole clause, however, is a covenant for quiet 
enjoyment. An habendum clause is not essential to the 
validity or completeness of a deed—it may be entirely omit- 
ted without affecting its validity. The parties, the thing 
granted, and the quantity of estate may all be contained in 
the premises—and such is the modern or most frequent 
mode of conveyances ; 4 Kent’s Com., 468. 

It is the duty of this Court to look into the whole case, 
and to pronounce such judgment as the Court below ought 
to have done ; and believing that the deed contains a cov- 
enant for quiet enjoyment, judgment is given to the plain- 
tiff, 


Per Curiam. Judgment affirmed. 





JUNE TERM, 1851) 


JOHN McLEAN AND WIFE ws. MARY ANN JACKSON, 


Yn detinue by a husband and wife for aslave, when it appeared that the slave 
had been given to A. for life, and after her death to the feme plaintiff, who, 
at the death of the tenant for life, was an infant and married, and had never 
since been discovert; Held, that the action was not be barred by the 
Statute of limitations. 


Appeal from the Superior Court of Law of Pasquotank 
County, at the Spring Term 1851, his Honor Judge Dick 
presiding. 

This is detinue for a female slave, named Anne, and three 
others, who are herchildren. ‘The pleas were non detinet, 
and the Statute of limitations. On the trial the case was 
this: Shadrack Davis bequeathed Anne, when quite young, 
to Mrs. Sexton for her life, and then over to Susanna Wil- 
liams, the feme plaintiff, who afterwards inter-married with 
the other plaintiff, while she was an infant and before the 
death of Mrs. Sexton, which happened in the year 1833, 
The defendant alleged, that the plaintiff John sold the girl 
Anne to one Owen Williams ; and to establish the sale 
evidence was given, that soon after the death of Mrs. Sex- 
ton, one Shadrack Davis, junior, had the girl in possession, 
claiming her as his, and that the plaintiff John in the pre- 
sence of the girl mentioned to a witness that he had sold 
her too low to Owen Williams and that he ought to have 
had $50 more for her; and that he said to another witness, 
that he had sold her to said Williams. Evidence was also 
given, that the plaintiffs resided in Pasquotank before 1833 
and have resided there ever since ; and that Shadrack Davis 
junior resided there until his death in 1837, and that then 
his administrator sold the girl publicly to one Jackson, and 
that heand the defendant, who claims under lim, have con- 
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tinued the adverse possession of her and her children in the 
same County up to the bringing of this suit in 1850. 

The Court instructed the jury, that, if they should believe 
upon the evidence, that the plaintiff John McLean had sold 
Anne to Owen Williams, they ought to find for the defen- 
dant. And if they should not find that such a sale was 
made, but should believe that Jackson purchased the girl 
in 1837, as stated by the witnesses, and that he and the de- 
fendant under him have held her and her issue ever since 
as their own, the plaintiffs were barred by the Statute of 
limitations. The jury found for the defendant and the 
plaintiffs appealed. 


W. N. H. Smith, for the plaintiffs. 
Ehringhaus and Heath, for the defendant. 


Rurrin, C.J. There is error in the instruction upon 
the Statute of limitations. The action is in the name of 
husband and wife in her rig&t, and would survive to her. 
There was no adverse possession until after the death of the 
tenant for life, and, consequently, it commenced during the 
coverture, which still exists. By the express words in the 
saving in the 4th section of the Statute of limitations, the 
feme plaintiff would have three years after being discovert 
to bring this suit in her own name, because she was under 
coverture, when the cause of action arose. Of course, she 
is at liberty to bring suit at any time within that period, 
though, if it be brought during the coverture, her husband 
and she must join by reason of her want of capacity to sue 
alone. It is probable, indeed, that the action would not lie 
in the name of the husband and wife, for the reason that the 
right vested in the husband upon the death of Mrs, Sex- 
ton, as no adverse possession at that time appears. But that 
point is not raised, and therefore it may be that the facts are 
not stated respecting it. Consequently, the Court cannot 
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act on it; and as there was error in the instruction, as given, 
the judgment must be reversed. 


Per Curiam. Judgment reversed, and venire de novo. 


STATE ws. ADAM CLARK. 


In order to obtain a venire de novo for the admissisn of improper evidence, it 
is not sufficient to state matter, rendering it probable that such evidence 
may have been received, but it is indispensable to state the evidence itself ; 
otherwise, the Court cannot see that the evidence was illegal, and judgment 
will be affirmed. 

It is an established rule in the law of evidence, that in matters of art and 
science, the opinions of experts are evidence, touching questions in that 
particular art or science, and it is competent to give in evidence such 

- opinions, when the professors of the science swear they are able to pro- 
nounce them’ in any particular case, although at the same time they say 
that precisely such a case had not before fallen under their observation, or 
under their notice in the course of their reading. 

The effect of the evidence is of course to be decided by the jury. 


Appeal from the Superior Court of Law of Person Coun- 
ty, at the Spring Term, 1851, his Honor Judge Baitey 
presiding. 

The prisoner was charged in two counts with the murder 
of Eli Sigman: in the one by shooting, and in the other by 
striking, thrusting, and cutting with a knife upon the throat, 
the front part of the neck and the left side of the belly. He 
pleaded not guilty, and was convicted on both counts, and 
after sentence of death he appealed. The bill of exceptions 
States, that on the trial evidence was given, that the body 
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was found in a secret place in the woods, about three months 
after the killing, and when found was torn very much by 
beasts. Other evidence was then given, tending to show, 
that the prisoner killed said Sigman. Then several wit- 
nesses on the part of the State described the condition of the 
body, when found, and stated that the head was separated 
from the other parts of the body ; and that the skin attached 
to the face and the throat under the chin, where it separated 
from the body, presented a smooth and straight edge, as if 
it had been cut witha knife across the throat; and they 
gave it as their opinion, that it was so cut. Among these 
Witnesses was a practising physician and surgeon. The 
others were not professional persons. ‘The State then called 
another practising physician and surgeon, who had not seen 
the body, but had been present and Leard the evidence given 
on the trial. He was asked by the Solicitor, whether, as a 
matter of skill and science, he could form an opinion from 
the evidence, supposing it to be true, whether the skin 
of the throat under the chin of the deceased was cut by a 
sharp instrument or torn, and if he could form an opinion, 
he was requested to give it to the jury. Before an answer 
from the witness, the Counsel for the prisoner interrogated 
him, whether he had ever seen or read of a casé of.this sort, 
where the body had becn.exposed for three months ; and 
he replied, he had not. Thereupon, the Counsel for the 
prisoner objected to the question asked on the part of the 
State. But the Court allowed the question to be put and 
answered ; and the prisoner excepted therefor. Being found 
guilty and judgment pronounced against him, the prisoner 


appealed. 


Attorney General, for the State. 
Saunders, for the defeudant. 


Rurrin, C. J. The answer of the witness is not set forth 
in the bill of exceptions, so as to show it to have beem sto 
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the prejudice of the prisoner; which must always be done 
to entitle the party to a venire de novo. It has been often 
said in the Court, that every thing is to be presumed right, 
unless he, who alleges error, show some one in particular. 
[t is obvious, that it is not competent to the Court here to 
go out of the record for the affirmative presumption, that 
this witness replied, that from the evidence he could form 
an opinion, as a matter of science, and, further, that his opin- 
ion was, that the skin was cut with a knife and not torn. 
Such a power, like that of going out of the record upon a 
motion in arrest of judgment for other facts, would be most 
datiigerous. The principle upon which a Court of error 
must of necessity act in our judicature, is, that verdicts and 
judgments must stand, unless he, who impeaches them, dis- 
tinctly show an error to his prejudice, either in his exception 
or in the record. In order to obtain a venire de novo for the 
admission of improper evidence, it does not suffice to state 
maiter rendering it probable that such evidence may have 
been received, but it is indispensable to state the evidence 
itself. For, in that way only can it be seen, that the evi- 
dence was, in itself, really illegal, or that it might have 
been to the prejudice of the appellant, On this ground the 
judgment would be left unreversed, even if it were errone- 
ous to admit the evidence, assuming it to have been adverse 
to the prisoner; for, though a matter of extreme regret in 
such a case and upon that assumption, it is better to submit 
to that evil, than that the Court should usurp the authority 
of presuming facts not appearing in the record. 

Upon the question of evidence, however, the Court is of 
opinion, that such answers from the witness, as those sup- 
posed, are proper for the consideration of the jury. Author- 
ities need not be adduced to show, that it is an established 
rule in the law of evidence, that, in matters of art and science, 
the opinions of experts are evidence, touching questions in 
that particular art or science. The rule is founded in ne, 
cessity ; because -'' of ordinary avocations, including 
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jurors and judges, are not generally capable of judging cor- 
rectly upon many questions, which must be determined in 
order to the decision of a legal controversy, and which de- 
pend on scientific knowledge or skill in art. Resort is then 
had to the information of those, who made it or are sup- 
posed to have made it the business of their lives to study 
the principles of that science or art and carry them out into 
practice. ‘The information derived from them may not lead, 
in the minds of those constituting the tribunal, to certain 
and satisfactory conclusions, and, indeed, is often unsatis- 
factory, especially when opposing opinions are delivered by 
different professors. Yet, from necessity, they must be re- 
ceived, because those opinions are the best accessible evicence 
on the matters in issue; and when received, their weight 
must depend on the impression made thereby on those, who 
hear‘them. In reference to questions involved in contro- 
versies like the present, namely, as to the nature and effect | 
of a wound described to a witness, it certainly is to a con- 
siderable extent a matter of science to be able to judge of 
them correctly. Whether a wound was made by a shot or 
a sword or other sharp instrument, can, beyond all doubt, 
be better judged of by one, who has habitually examined 
and treated wounds of such kind, as, for example, an old 
surgeon in the army, than by one without experience or 
scientific theory, whatever may be the degree of his general 
intelligence on other subjects. So, surgeons familiar with 
fields of battle, and the appearance of dead bodies lying 
there long without burial, may be competent at the dis- 
tance olthree months not only to distinguish what kind of 
wound caused the death, but also to distinguish wounds 
made on the body before or at the death from lacerations of 
the dead body by the tearing or crushing of wild beasts or 
other brutes. Atall events, wnen ptofessors of the science 
swearthey can thus distinguish, it would be taking too mach 
on themselves for persons, who, like Judges, are not adepts, 
to sy,*the witness cannot thus distinguish, and on that 
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ground refuse to hear his opinions at all. By such a course 
the Judge would undertake, of his own sufficiency, to de- 
termine how far a particular science, not possessed by him, 
can carry human knowledge, and to determine it in opposi- 
tion to the professors of that science. That course would 
subvert the principle, on which the rule of evidence is foun- 
ded and exclude the evidence in all cases; since, in truth, 
its utility depends on having the aid of men of science at 
that point, at which it is necessary to supply the deficiency 
in the knowledge of those who are not experts. Indeed, 
that was the aspect in which the case was pressed in the 
argument of the prisoner’s counsel—insisting that the opin- 
ions of medical men were entitled to little or no confidence 
and ought not to be received, and laying little stress on the 
particular circumstance, that the witness said he had not 
seen or read a case, in which the bedy had been exposed 
for “three months,” as here. That circumstance, indeed, 
does not touch the question of competency, though it mey 
lessen the credit given to the testimony. As just noted, it is 
the point for the man of science to consider, whether in a 
particular state of facts he can or cannot form a sound opin 

ion, which would satisfy his own judgment as to the matter 
of fact. In the next place, if it were the office of the Court 
to determine, whether the circumstances were or were not 
sufficient to enable the witness to form such an opinion, it 
could not be held, they were insufficient here, merely because 
exactly such a cause as this had not before fallen under the 
observation of the witness or under his notice in the course 
of his reading. For, the man of science is distinguished 
from an empiric in nothing more, than in not relying on 
specifics and also not waiting for exact similitudes in things 
material and immaterial, before forming « judgment, wheth~ 
er two patients are laboring under diseases of the same 
character and requiring the like treatment. It is the pro- 
vince of science to discover general principles from long and 
accurate observation and sound reasoning ; and i must be 
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suflicient to induce Courts of justice to receive assistance 
from men of science in making their investigations, when 
assured by them, that the principles of their science, appli- 
cable to a particular subject of enquiry, established certain 
results, even though the witness may not have seen or read 
of a case in all its particulars like that under consideration. 
Those results may often surprise, and, indeed, some of them 
are strange enough to, uninitiated minds. Yet, unless the 
rule be abrogated, they must be heard and Jeft to be combat- 
ted before the jury by the better opinions of abler,experts, or 
by the sound sense and observation of the jurors themselves. 
In fine, this matter went to the weight due to the opinions 
of the witness, rather than their competency—supposing 
that, in point of fact, he did deliver the opinions imputed to 
him in the argument, though not expressed in the excep- 
tion. It must, therefore, be certified to the Superior Court, 
that there is no error. 


Per Curiam. Ordered to be certified accordingly. 
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THE STATE ve. EDMUND MARTIN. 


To constitute a capital felony in the case of stealing 4c. slaves, the taking 
and conveying away of the slave must be from the possession of the owner- 
The felony is not created by our Statutes, when, before the taking or car- 
rying away, the owner has lost the possession of the slave by the act of 
another, even though such act was procured to be done by the person, 
charged with felony, for a felonious purpose. 

Neither the act of 1779, Rev. Stat., ch. 34, sec. 10, nor the act of 1846-9, ch, 
35, constitutes a felony in such a case. 

The case of the State v Hardin, 2 Dev. aud Bat., 409, cited and approved. 


Appeal from the Superior Court of Law of Forsythe 
County, at the Spring Term, 1851, his Honor Judge Bar- 


LEY presiding. 

The prisoner was indicted for stealing a slave, Giles, the 
property of George W. Smith, and charged in fourteen 
counts. The last seven counts were a repetition, with no 
material alteration, of the first seven. 

The first count charged, that the prisoner, with force and 
arms, the said slave, the property, &c., “did steal and take 
and carry away against the form of the Statute,” &c. The 
second count charged, that the prisoner, with force and 
arms, &c., the said slave, &c., “ feloniously, by violence, did 
take and carry away with an intention, the said slave to 
sell and dispose of to another, against the form of the Stat- 
ute, &c.” The third count charged, that the prisoner, with 
force and arms, &c., the said slave, &c., “ feloniously, by 
violence, did take and carry away with an intention, the 
said slave to sell and dispose of to others, against the form 
of the Statute,” &c., The fourth cownt charged, that the 
prisoner, with force and arms, the said slave, &c., “ feloni- 
ously, by seduction, did take and carry away with an inten- 
tion, the said slave to sell and dispose of to another, against 
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the form of the Statute,” &c. The fifth count charged, that 
the prisoner, with force and arms, &c., the said slave, &c., 
“feloniously, by seduction, did take and carry away with 
an intention, the said slave to sell and dispose of to others, 
against the form of the Statute,” &c. The sixth count 
charged, that the prisoner, with force and arms, &c., the 
said slave, &c., “ feloniously, by violence, did take and car- 
ry away with an intention, the said slave to appropiiate to 
his own use, against the form of the Statute,” &c. ‘The 
seventh count charged, that the prisoner, with force and 
arms, &c., the said slave, &c., “feloniously, by seduction, 
did take and carry away with an intention, the said slave 
to appropriate to his own use, against the form of the Stat- 
ute,” &c. 

‘To this indictment the defendant pleaded not guilty. 

The first witness introduced by the State was Edward 
Booker, who stated that in the latter part of October or No- 
vember, 1850, he was passing on to the South, in company 
with his son Henry and another man, by the name of Null, 
with two loads of tobacco, which was the property of a gen- 
tleman in Stokes, by the name of Hamlett: that they stop- 
ped for the night at a camping ground near the house of 
the prisoner, in the county of Davidson: that a horse in the 
team of Null was taken violently sick, insomuch that they 
could not leave till the ensuing Monday : that the prisoner, 
during Saturday night and the next day, assisted in procu- 
ring and administering remedies for the relief of the sick 
horse: that, during the time they were attending to the 
horse, two or three drinks were given to the prisoner by 
the witness: that he told the witness that he “liked his 
looks,” and expressed himself as much pleased with him, 
asked him if wagoning was not a slow business, and being 
told that it was, said he could put him into a business he 
could make money much faster, if he would be sworn ; that 
he had fine stock and could make him rich as Hairston : 
the witness asked what sort of stock—if it was horses: lie 
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said no, they were worth from $600 to $1200 a piece, and, 
. by being smart, witness could make five or six hundred 
dollars in a few weeks: the witness told him he would like 
to get into any other way of making money faster that was 
honest : that the prisoner did not fully disclose his business 
or his plans, but the witness inferred from what had been 
said, what that business was, and told the prisoner, that he 
was obliged then to go on to the South, and on his return, 
which would be in five or six weeks, he would call and see 
him again, and that during his trip he would consider on 
it: that all the above conversation between him and the 
prisoner took place privately and not within the hearing of 
any other person ; and that, during a portion of it, the pris- 
oner was excited with liquor: that on Saturday of the first 
week in December following, he again came to the house of 
said prisoner on his way home, and remained there till 
Sunday evening: that the prisoner asked him what deter- 
mination had he come to, and, upon being informed by the 
witness, that he would go into it, the prisoner told him that 
he had several negroes out: that he could take the witness 
to them and show them to him: that they were at a dis- 
tance from home—he could not keep them near him for 
fear of being suspected : that there were a great many fox 
hunters around him, and he had been frequently tracked 
by their dogs, and been compelled to stand in water upto 
his waist for an hour at a time in cold weather, to escape : 
that he induced the negroes to believe he was going to send 
them to a free State: that he was interrupted in his inter- 
course with the prisoner, by a man by the name of Rains, 
who went there with him, who had a great deal of private 
conversation with the prisoner, and who, the prisoner in- 
formed, was also going to take off negroes for him: that 
before leaving, the arrangement was made for the witness 
te return about Christmas and the prisoner would havea 
slave in readiness to go with him, which he was to take off 
and sell and divide the profits with the prisoner: that he 
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went back to the house of the prisoner on Thursday even- 
ing afier Christmas, was informed by the prisoner that he 
conld not get things ready before Saturday night, and their 
plans were thwarted by the presence of another white man, 
who persisted in staying all night, although the prisover 
used every effort to get him to leave; on Sunday the wit- 
ress went off again into the neighborhood and remained 
absent until Sunday evening, when he returned to the house 
of the prisoner; about ene hour by sun he saw Jeff. at the 
prisoner’s, the prisoner gave Jeff a dram and he went off; 
after he was gone, the prisoner told him he had: sent Jeff 
after the negro he was to let the witness have; the witness 
went to bed, and between midnight aud day he heard some 
person coine into the kitchen-end of the house, where the 
prisoner and his family stayed, he, witness, being in the 
other end of the house by himse!f: that he heard the pris- 
ouer and two others talking together; soon after the prison- 
et came to him with the negro, and said he was the one he 
was totake away, and his uame was Giles: that he had 
had him six or seven weeks: that he must get up and get 
ready and be off as soon as possible : that it was not long 
till day : never saw Jeff again after he left in the evening : 
the prisoner told him to get his horse and go on by 
himself to the end of Thompson’s lane : that there were.too 
many wagouers camping uear the house and that Swicegood’s 
dogs, by whose house they had to pass, were very bad, and 
he.was afrad, if Giles went with witness, they would be 
interrupted or stopped : that he knew a bye-way, which was 
nearer, and he would take Giles and meet him near the end 
of Thompson’s lane; thatafter waiting for some time at or 
-near the end of ‘lhompsoun’s lane, about a. mile from the 
‘prisoner's, the prisoner. came with Giles, said he had been 
bothered by Swicegood’s dogs: that he then delivered Giles 
to him and told him to be off—it was most day, and.must 
be smart ; had seut offtwo negrces before and had never 
heard from them again ; that he brought Giles to Salem, ex- 
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hibited him to Mr. Lash, and finding that the jail of Forsythe 
was not completed, carried him to Germantown and lodged 
“him in jail, and immediately sent word to Smith where his 
negro was: that in all the passed transaction he was acting 
bona fide for the purpose ot detecting the prisoner, and not 
for the purpose of co-operating with him: saw Smith in 
Salem afterwards with Giles, the same negro he had com- 
mitted to jail: that in a short time witness returned to the 
house of the prisoner for the purpose of getting another 
slave; was furnished by a friend, who was in the secret, 
with $400 spurious money and a fictitious note for $300; 
returned to prisoner’s, paid him $200 and exhibited the note, 
told him he had sold Giles for $700, and arrangements were 
immediately set on foot to cerry off another slave, that 
prisoner said was a blacksmith; prisoner expressed himself 
well pleased with the result of the former trip ; that witness 
went to Mr. McDonald, who was a Magistrate in Davidson 
and disclosed to him what he had done and was then trying 
to effect, and also carried a letter from other friends: that 
he returned to the prisoner’s on Sunday night, found him in 
an ill humor; prisoner chained his horse to thesmokehouse, 
told him he had deceived him, the money he had paid him 
was counterfeit, that he suspected he was about to betray 
him, that he would kill him that night, that he belonged to a 
Murrel clan and if he did not kill him some of the clan 
would, refused to let him have his horse; another white 
man, who was known to the prisoner, was present, who also 
expressed himself, that the prisoner Lad been treated badly 
by witness : that witness, becoming alarmed, left and went 
toa house in the neighborhood, where he remained all 
night: that he returned next day in company with one of 
the neighbors, sent for Mr. McDonald and had the pris- 
oner arrested. The witness Booker also stated that he gave 
the prisoner spirituous liquors at each visit before they con- 
versed on the subject. 


21 
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The State then called several witnesses to confirm Baker's - 
evidence. 

- Wallis McDonald was then examined, who stated, that 
Booker had related the whole affair to him at his house 
about four or five miles from the prisoner’s; and that he 
told the same tale, as deposed to on the trial, with the ex- 
ception that he stated, that the prisoner in the first conver- 
sation with him was drunk and on that account he did not 
press him to disclose himself more fully and that upon his 
return from the South, he, Booker, first spoke to and 
arrested the prisoner on the subject : that Booker stated his 
object was to detect Martin and get the reward, if any were 
Offered, for the negroes. He also stated, that Booker in this 
conversation told him, that the prisoner told him that Jeff. 
had brought Giles to his house. 

The witness Richmond Swicegood testified, that he lived 
within three hundred yards of the prisonet’s house: that he 
Saw Booker, who wasa stranger to him at the prisoner’s 
house frequently, and on Saturday after Christmas saw the 
prisoner and Booker talking privately together several times: 
that believing that something wrong was going on, he de- 
termined to watch the house on Saturday night, which was 
very wet and rainy: that he slipped up near to the house 
and heard the prisoner endeavouring to get Wood aways 


who was the man spoken of by Booker : that, after a failure 


to get Wood off, the prisoner went into the kitchen house 
‘with his wife and son Henry, leaving Booker and Wood in 
‘the other house: that he approachod the kitchen softly and 
got-near a crack, when he could see and hear the inmates : 
‘that the prisoner, addressing himself to his son Henry said: 
“T never told yout mother ’till yesterday what Booker was 
‘Staying here for ;” to which she replied: “could not tell 
‘what in the name of God Booker was up to before:” that 
prisoner then said, he was not after tobscco ; that, by ‘beitig 
smart he could make five or six hundred dollars in ‘six or 
seven weeks; it was a dangerous business, but he did not 
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,. know any better they could do: that his wife replied, she 

id not know that they could: that the prisoner then said, 
“if I could just get to see him to-night it would all do 
perhaps, it is better, ifany harm should come of it, that he’s 
here. [I'll wait ’till they all go to bed and then I can goand 
get back before day, and I can prove by him that I was here 
when he went to bed aud when he got up in the morning.” 
The witness stated, that there was a good deal of other con- 
versation that he could not hear distinctly : that, being satis- 
fied that something was going on, he sent for one of his 
neighbors that same night to consult what should be done, 
who did not come ‘till next morning: that Booker left the 
prisoner’s next morning and he did not see him again during 
that visit. 

The State then called G. M. Smith, who proved, that he 
resided in the county of Davidson, about seven or eight 
miles from the prisoner’s, who resided in the same county : 
that his slave Giles left his employment against his will and 
without his permission, on the 22d day of November, 1850; 
and he found him in Germantown jail the 8th day of Janus 
ary, 1851, and carried him home and sold him immediately : 
that on his way home from Germantown with Giles, he 
saw Booker in Salem, who also saw Giles with him. 

The prisoner’s Counsel, on being asked, before Hamlett 
and MeDonald were examined, whether the witness, Book- 
er, was to be attacked, stated, that he should insist, that, if 
Booker was innocent, the prisoner was not guilty ; other- 
wise, Booker was a particeps, and in his testimony to be 
commented on before the jury as such. 

The Court was requested by the prisoner’s Counsel to 
charge the jury as follows : 

ist. That, if the jury believed from the evidence, that 
the negro Jeff brought the slave Giles to the prisoner’s house 
for Booker, the prisoner was entitled to a verdict on the first 
seven counts, although he had gone for the eg at the re- 
quest of the prisoner. 
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2d. That, if entitled to a verdict on the first seven counts; 
as the last seven counts conclude against the Statutes, the» 
prisoner was also entitled to a verdict on them. 

3d. That, taking the whole evidence to be true, the pris- 
oner in law should be acquitted. 

Ath. That, as the slave Giles ranaway on the 22d of No- 
vember, if the witness, Booker, on his return from the South, 
staid with the prisoner, gave him spirits, and renewed the 
subject to induce and ensnare the prisoner, acted throughout 
for the purpose on his part of catching a runaway slave 
through the agency of the prisoner, made drunk and insid- 
iously led on by him, Booker was the principal and the 
prisoner only an accessory to his, Booker’s, operations, al- 
though from the effects of the liquor and the false promises 
ot Booker, he carried the slave as and for the purpose dis- 
posed to. 

5th. That, if Booker was not guilty, the prisoner was 
not. 

This the Court declined; but charged the jury as fol: 
lows: 

That the prisoner was indicted under two acts of the 
General Assembly—thé one passed in the year 1779 and the 
other in the year 1848. 

The stealing a slave (as well as thetaking away and con- 
veying away by violence or seduction with the intents men- 
tioned) was embraced in both acts : That the only alteration, 
made as to the stealing of slaves, was depriving the felon of 
his clergy : That the taking and conveying away any slave 
or slaves, the property of another or others, by violence or 
seduction, with the intent to sell or dispose of to another or 
with the intent to appropriate to the taker’s use, was a felo- 
ny created by the act of 1778: that it was not a felony be- 
fore at common law, but was made so by this act of the Gen- 
eral Assembly ; and that the privilege of clergy was taken 
away for these new offences, as well as the old one of steal- 
ing: That a cofstruction had been put upon this act of 1779 
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by the Supreme Court : that the Court had decided, that, to 
constitute the offences created by the act, there must not on- 
ly be a taking, but a conveying away the slave of another 
with the intent mentioned ; that the caption alone was not 
sufficient, nor was the conveying away alone sufficient, but 
to convict one, as a principal, he must not only take but 
convey away also: that, to cure this defect in the law, the 
act of 1848 was passed, which enacted: “That any person 
or persons, who shall steal, or shall. by violence, seduction 
or any other means, either take or convey away any slave 
or slaves, the property of another or others, with an inten- 
tion to sell or dispose of to another or others, or to appropri- 
ate to his or their own use such slave or slaves, and be there- 
of legally convicted, shall be adjugded guilty of felony and 
shall suffer death without benefit of clergy.” That, under 
this last act, the crime would be complete by either taking 
a slave or conveying away a slave, the property of another, 
with an intention of selling or appropriating to the taker’s 
use: that either the taking or the conveying away with the 
intention would be sufficient. 

- The Court further instructed the jury, that they were to 
find-the facts ; and the prisoner was 4o be tried as if he were 
a white man: that they were not to suffer their minds to be 
influenced either by sympathy for or prejudice against the 
prisoner : that they were to divest themselves of all prejudice 
on account of his color, and try the case as they would 
others, according to law and the testimony: That, if they 
were satisfied from the testimony of the witness Booker 
that, when he was on his way to the South, the prisoner at 
the bar proposed to steal or take by seduction a slave or 
slaves, the property of auother or others, for the purpose of 
selling: that on his return home the same proposition was 
made by the prisoner, and the witness acceded to this pro- 
position, and agreed, that he would carry away the slaves 
which the prisoner might steal or could take by violence 
or seduction or other meaus, and sell the waine and divide 





SUPREME COURT. 





State v. Martin. 





the profits between them, and, in pursuance of this agree- 
ment, the witness Booker went to the prisoner’s house at 
the time mentioned by him, and the prisoner stole Giles, 
the property of George M. Smith, or took him by violence 
or seduction against the will of the owner, and did this 
either by his own hand, or through negro Jeff, or any other 
person ; or if they should be satisfied, that the prisoner did 
not take the slave Giles by his own hand, nor was Giles 
induced to come by a message sent by Jeff or another, the 
said Jeff, or the other acting as the agent of the prisoner, 
but the slave Giles was stolen or was by violence or seduc- 
tion taken by Jeff or another person against the will of the 
owner ard brought to the prisOner, and the prisoner receiy- 
ed the said Giles and carried him from his house to the place 
mentioned in the county*of Davidson and there delivered 
him to the witness, in pursuance of the agreement entered 
into between them, thatthe said slave should be sold and the 
proceeds divided between them, that the prisoner would be 
guilty and the jury should so find ; and that this was the law, 
although they might be satisfied, that Giles was a runaway, 
and although the witness did not intend to act in good faith 
towards the prisoner, but inteuded to deceive him, haying 
no intention to sell the slave, but to entrap the prisoner, with 
a hope that he might obtain such a reward as the master 
might have offered for his runaway slave: that, if he had 
no hand in the actual taking of Giles, but, merely persuad- 
ed, commanded, or hired negro Jeff., and that negro Jeff. 
took him &c., Giles being runaway at the time, and brought 
him to the prisoner, which would only make the prisoner 
an accessory before the fact at common Jaw, and the prison- 
er only conveyed him from his house to the place mention- 
ed, he would be guilty under the act of 1848, if this was 
done against the will of the owner, and with the intention 
that the slave should be sold and the proceeds divided he- 
tween them, although the witness did this for the purpose 
of a reward, whieh the owner might have offered for his 
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runaway slave: that it was the province of the jury to de- 
, termine upon the credibility of the witnesses: that it was 
insisted by the prisoner, that Booker was not worthy of 
credit: that there were many ways, by which a witness 
might be discredited : that it was insisted that his deport- 
ment upon the trial was bad: that he was ready to answer 
for the State and reluctant to answer for the accused: that 
he had contradicted himself: that his story was*improbable 
and unsatisfactory : and that he had been contradicted by 
McDonald and Hamlett in parts of his evidence that were 
material to the issue ; that he had sworn falsely, and that 
the jury could not place entire confidence in his statement. 
These views taken by the prisoner’s counsel were submit- 
ted to the jury for their consideration. ‘The Court informed 
them, that they were to judge of the facts: that it was pro- 
per for them to look at the deportment of the witness Book- 
er, while under examination ; had he answered readily for 
the State and with reluctance for the prisoner ? had he either 
suppressed the truth or suggested a falsehoo1? had he con- 
tradicted himself? or had he been contradicted by others? 
all these matters should be deliberately weighed by the 
jury : that, if Booker was not believed by them, they could 
not convict : that it was arule of law, if the witness was 
false in one thing, he was in all: that, if they should be 
satisfied, that Booker had sworn falsely and corruptly in 
one thing mentioned in the issue, they should reject the 
whole of his evidence and acquit; or if they should, from 
the whole of the evidence, have a reasonable doubt of the 
prisoner’s guilt, they should return a verdict of not guilty. 
The jury found the prisoner guilty. 
Rule on the State for a new trial overruled. Judgment, 
and appeal to the Supreme Court. 


Attorney General, for the State. 
H. W. Miller, for the defendant.. 
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Pearson, J. In “Hurdin’s case,” 2 Dev. and Bat. 407, it 
is decided, that the taking and conveying away of the slave 
must be from the possession of the owner. ‘The point on 
which the case turned, was not whether taking from the 
possession of the owner, or “conveying” away from his pos- 
session, amounted to the same thing (about which learned 
men would scarcely differ ;) but whether the Statute, be- 
sides having the effect of making it a felony to convey away 
a slave from the possession of the owner, could, by a proper 
construction, be made to have the further effect of creating 
n new and distinct felony, where the slave was conveyed 
away from the possession of one, who had previously, by 
stealing, violence, or seduction, or otherwise, dispossessed 
the owner, so that this new felony was not to involve an in- 
jury to the possession of the owner? ‘That was the point. 
The Court held, that the creation of a new felony, simply 
by the use of the word, “or,” in a very awkward connection, 
could not be justified by any sound rule of construction, and 
that, if the intention of the legislature had been to make those 
who committed a subsequent asportation, after the owner 
had lost his possession, guilty as principal felons, “ this inten- 
tion would have Leen explicitly expressed in terms more ap- 
propriateand less equivocal, by the use of the words, procur- 
ers, or receivers, or some terms, by which they were explic- 
itly embraced, as had been done in analagous cases.” 

The act of 1848, which is now before us for construction, 
professes to be explanatory of the act of 1779 ; and the whole 
explanation consists in using the word, “either,” before “take 
or convey away.” This dves not obviate the difliculty in 
the slightest degree. We are satisfied, that the draftsman 
of the act did not understand the point in ““Hardin’s case,” 
otherwise he would not have supposed, that the word, “ eith- 
er,” superadded, could explain and show, that the legislature 
meant to create a new offence, so as to punish with death, 
not only a conveying away a slave from the possession of 
the owner, but the procuring him to be so conveyed away 
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or receiving him from one, who had before taken or convey- 
ed him away, so the offence would be the receiving and car- 
ing away a slave from the possession of one, who had dis- 
possessed the owner, and, by the usual analogies of the crimi- 
nal law, made himself the principal felon, the receiver be- 
ing an accessory after the fact. 

This misconstruction of the draftsman, we suppose, origi- 
nated, in his confining his attention to the doubt expressed, 
as to whether the words, “take or convey away,” “do not fe- 
quire the interpretation, that either constitutes the offence 
within the meaning of the legislature.” If he had taken a 
more comprehensive view of the subject, he would have 

‘seen, that the majority of the Court arrive at the conclusion 
that either does not constitute the offence ; and that it was 
necessary in express and unequivocal terms to say, whether 
it was the intention of the legisiature to make it a felony to 
couvey away a slave from the possession of one, who had 
before taken him from the possession of the owner, and to 
put a receiver or procurer on the footing, not of an accessory , 
but of a principal felon. 

As the decision in Hardin’s case was acquiesced in, and 
the reasoning is not met by the word “either,” ‘introduced 
into the act of 4848, for it, in this connection, in fact, meatis 
the same thing as the word “or,” we do not feel at liberty 
to depart fromthe construction adopted in Hardin's case, 
especially in a matter of life and death, where there has 
been a distinct announcement, that this Court cannot 
to a statute the effect of creating a new felony, un 
intention of the law-makers is expressed in plain and une- 
quivocal terms of enactment. 

There should be a venire de novo. 


Per Curiam. Ordered to be certified accordingly. 
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ELIZABETH WALTERS os. CLEMENT H. JORDAN. 


‘A widow is not barred of her right to her year’s provision, under our Statute, 
Rev. Stat. ch. 121, sec. 18, by her adultery &c.,asshe is of her dower by 
the Rev. Stat. ch. 121, sec. 11. 


Appeal from the Superior Court of Law of Person Coun- 
ty, at the Spring Term 1851, his Honor Judge Batty 
presiding. 

This is a petition by a widow for a year’s allowance out 
of the personal estate of her late husband Hardy Walters, 
who died intestate. It cameon upon appeal in the Superior 
Court, and the parties agreed upon the following facts. The 
intestate seduced the petitioner and lived in adultery with 
her and then married her. After the marriage and while 
they were living together, the petitioner—she and her hus- 
band being white persons—had criminal conversation with 
a negro man, by whom she became pregnant. The hus- 
band discovered it and ordered the petitioner to leave his 
house. Slie did so accordingly, and by his permission lived 
in another house on his premises, where she was delivered 
of a mulatto child. The husband did not receive her into 
his family again, nor treat her as his wife, further than to 
allow her to live in the said house and to maintain her there 
until his death ; which happened soon after the birth of the 
child. It was submitted thereon to the Court, whether the 
petitioner was entitled toa year’s support or rot. His Honor 
was of opinion, that she was, and so ordered ; but allowed 

the administrator an appeal. 


Norwood, for the plaintiff. 
EB. G. Reade, for the defendant. 
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Rorrin, C.J. The Stat. 13 Ed. I, bars. a wife of dower. 
in her husband’s lands, if she willingly leave her husband 
and go away, and continue with her adulterer, unless the 
husband should become reconciled to: her and suffer her to 
dwell with him, Rev. Stat. ch. 121, sec. 1t. The counsel 
for the defendant admits this case not to be covered in terms 
by that Statute, as it is restricted to dower, and personalty 
is not in its purview. But it was supposed, that the 18th 
section of ouract, which gives the widow the right toa year’s - 
provision, does, by the use of the words““such widow,” extend 
the 11th section to this case and exclude from such support 
a widow before excluded from ddwer. Clearly that is not 
so. The 17th and 18th sections of the Revised Statntes are 
taken literally from an act of 1796, which is confined to 
making provision for the immediate support of the widow 
and family of an intestate out of the crop, stock and provi- 
sions on hand. The first section of it enacted, that uaotil 
the next Court the widow might take possession of the per- 
sonal estate and use as much of those articles as might be 
necessary for herself and family ; and the secand section | 
enacted, that “such widow” might at Court petition for an 
allotment of the crap, stock, and provisions for the further 
support of the widow and family for a year. Itis apparent 
that the words “such widow” in the second section of the 
act of 1796 refers to the widow mentioned in the preceding 
section—that is, the widow of an intestate, leaving those 
articles of personal estate. It has the same reference inthe- 
18th section of the Revised Statutes to the 17th section, and- 
exactly the same sense. For, it cannot be supposed that 
the words of those parts of the Revised Statute are to haye - 
a different meaning from that in which the same words were 
used in the original act of 1796. Therefore that phrase 
“such widow” in the 18th section has no relation to the 
provision in the 11th section, barring an adulteress of dow- 
er. But, if it had, it would make no difference here, because, 
in truth, this petitioner is not excluded from dower ‘under 
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that. seetion, She did not leave her husband willingly, in 
the sense of the act, that is, of her own accord; but she 
went away by the husband’s orders, whichshe was obliged 
to obey. Besides, she did not “go away and continue with 
her adulterer;” whom, as far as appears, she never saw after 
her husband forced her to live separately from him. What- 
ever cause this woman may have given her husband for 
taking steps to have the marriage dissolved, and thereby 
protect his estate from her claims, it is sufficient for this 
case, that he did no such thing, but did leave her his widow 
and under no bar to her claims, as such, on his property. 


Per Curiam. Judgment affirmed. 


THE STATE vs. THOMAS H. WILLIAMS 4 AL. 


Where a public law imposes a public duty, the omission to perform the duty 
is indictable ; bat, if it is not an absolute duty, but a conditional one, depen- 
dent upon the honest exercise of the judgment of the person or persons, to 
whom it is submit:éd, whether it is to be performed or not, the omission to 
perform it, perse, is not an indictable offence. 

Thus, where an indictment charged that the Wardens of the Poor had omit- 
ted te make by laws, rules and regulations for the comfort of the poor, 
under the act, Rev. Stat. ch. 69, sec. 13, Held that the indictment would 
not lie, because the duty, imposed upon the wardens by that act, wasa dis- 
eretionary one, to be exercised as they might deem expedient. 


' Appeal from the Superior Court of Law of New Hanover 
County, at the Spring Term 1861, his Honor Judge Marty 
presiding 


. 
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The defendants are indicted for an omission of duty, as 
wardens of the poor of New Hanover Couuty ; and the case 
comes here upon a motion in arrest of judgment. The in- 
dictment is as follows : 


“ State of North Carolina, , Court of Pleas and Quarter 
New Hanover County, Sessions. Dee’r. ‘Term, 1550. 


“ The jurors for the State upon their oath, present, that 
there were on the first day of March, in the year of our 
Lord, One Thonsand Eight Hundred and Fifty, and yet 
are, in the County of New Hanover, a cestain poor house 
and other out buildings, erected for the maintenance and 
support of the poor of said county: in which said poor 
house there were on the first day of March, and yet are, 
divers poor persons and sick atid disabled persons residing, 
inhabiting and being : and that ‘Thomas H. Williams, Dan- 
jel McAllister, Albert G. Hall, Wm. Henry, Robt. H. How- 
ard, Bernard Baxter, and Michael Register, all late of the 
said county of New Hanover, were, ou the said first day of 
March, in the year aforesaid, duly clected Wardens of the 
Poor for the county of New Hanover: and they, the said 
Thomas H. Williams, Daniel McAllister, Albert G. Hall, 
Wa. Henry, Robt. J. Howard, Bernard Baxter, and Michael 
Register, did, on the said first day of March, iu the year 
aforesaid, take upofi themselves the said office of Wardens 
of the Poor for the county of New Hanover, and, as such, 
were bound by law annually to let out to the lowest bidder 
the said Poor House, and the said poor persons in the coun- 
ty of New Hanover, or to employ some fit and suitable per- 
son as overseer to superintend said Poor House, and provide 
for the comfort of the poor persons in the said Poor House, 
residing, inhabiting and being: and the said Thomas H. 
Williams, Daniel McAllister, Albert G. Hall, Wm. Henry, 
Robt. J. Howard, Bernard Baxter, and Michael Register, 
did, on the said first day of March, in the year of Our Lord 
One Thousand Eight Hundred and Fifty, unlawfullly omit 
and neglect, and yet do unlawfully omit and neglect to ap- 
point some fit and suitable person as overseer, to superin- 
tend said Pour House and provide for the comfort of the 
poor persons in said Poor House, inhabiting, residing and 
being, as they were bound by law to do, to the great dam- 
age and nuisance of all the good citizens of the State, con- 
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trary to the form of the Statute in such cases made and pro- 
vided, and against the peace and dignity of the State 

“ And the jurors aforesaid, upon their oath aforesaid, do 
further present, that there were on the said first day of 
March, in the year aforesaid, and yet are, in the county of 
New Hanover aforesaid, a certain Poor House and other 
out buildings erected for the maintenance and support of 
the poor of said county, in which said Poor House there 
were on the first day of March, and yet are, divers poor 
persons and sick and disabled persons residing, inhabiting 
and being: and that the said Thomas H. Williams, Daniel 
McAllister, Albert G. Hall, Wm. Henry, Robt. J. Howard, 
Bernard Baxter, and Michael Register, late of the county 
of New Hanover aforesaid, were, on the first day of March, 
in the year aforesaid, duly elected Wardens of the Poor for 
the county of New Hanover: and they, the said Thomas 
H. Williams, Daniel McAllister, Albert G. Hall, William 
Henry, Robert J. Howard, Bernard Baxter, and Michael} 
Register, did, on the said first day of March, in the year 
aforesaid, take upon themselves the office of Wardetis of the 
Poor for the county of New Hanover, and, as sueh, were 
bound by Jaw to ordain bye-laws, rules and regulations for 
the goverument of the said Poor House, and of the poor 
persons in the said Poor House, inhabiting, residing and 
being : and the said ‘Thomas H. Williams, Daniel MeAllis- 
ter, Albert G. Hall, William Henry, Robert J. Howard, Ber- 
nard Baxter, and Michael Register, did, on the said first 
day of March, in the year aforesaid, unlawfully omit and 
neglect to ordain bye-laws, rules and regulations for the 
government of the said Poor House, and of the poor persons 
in the said Poor House, inhabiting, residing, and being, as 
they were required by law to do, to the great damage and 
common nuisance of all the good citizens of the State, con- 
trary to the form of the Statute in such case made and pro- 
vided, and agaainst the peace and dignity of the State. 

“ And the jurors aforesaid, upon their oath aforesaid, do 
further present, that there were on the said first day of 
March, in the year aforesaid, and yet are, in the county of 
New Hanover, aforesaid, a certain Poor House and other 
out buildings erected for the maintenance and support of 
the poor of said county; in which said Poor House, there 
were on said first day of March, and yet are, divers poor’ 
persons and sick and disabled persons residing, inhabiting, 
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and being: and that the said Thomas H. Williams, Daniel 
McAllister, Albert G. Hall, William Henry, Robert J. How- 
ard, Bernard Baxter, and Michael Register, late of the coun- 
ty aforesaid, were, on the said first day of March, in the 
year aforesaid, duly elected Wardens of the Poor for the 
county aforesaid : and they, the said ‘Thomas H. Williams, 
Daniel McAllister, Albert G. Hall, William Henry, Robert 
J. Howard, Bernard Baxter, and Michael Register, did, on 
the said first day of March, in the year aforesaid, take upon 
themselves the office of Wardens of the Poor for the count 
aforesaid, and as such, were bound by law to do all rms f 
‘matters and things as were expedient for the promotion of 
the comfort of the said poor persons in the said poor house 
residing, inhabiting, and being: and the said Thomas H, 
Williams, Daniel McAllister, Albert G. Hill, William Hen- 
ry, Robert J. Howard, Bernard, Baxter, and Michael Regis- 
ter, did, on the said first day of March; in the year afore- 
said, unlawfully omit and neglect to do all such matters 
and things as are expedient, for the promotion of the com- 
fort of the poor persons then and tnere in the said poor 
house, inhabiting, residing, and being, who were, on the said 
first day of March, in the year aforesaid, and yet are, utterly 
neglecied and unattended to, to the great damage and com- 
mon nu sance of all the good citizens of the State, contrary 
to the form of the Statute, in such case made and provided, 
and against the peace and dignity of the State.” 


This indictment was found in the County Conrt, and up- 
on the trial, the jury acquitted the defendants upon the first 
and third counts, and convicted them upon the second. 
Upon argument the judgment was arrested and the State 
appealed to the Superior Court, where the judgment of the 
County Court was affirmed ; and the State again appealed 
to the Supreme Court. 


Attorney General, for the State. 
Iredell, for the defendants. 


Nasu, J. The only question is, as to the legal sufficiency 
of the secbnd count. That count sets forth,” that there were 
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on the first day of March 1850, and yet are, in the County 
ef New Hanover a certain Poor House and other outbuild- 
ings &c., and that the said (setting forth the names of the de- 
feudants) on the said first day of March aforesaid were duly 
elected Wardens of the Poor &c.,” and that the said’ &c., 
“ did take upon themselves the office &c. and as such were 
bound by law to ordain by-laws, rules and regulatiéns for 
the government of the Poor Honse and of the poor persons 
in said Poor House inhabiting &c.” The omission is set 
forth as follows: “and the said (setting forth the names of 
defendants) did unlawfully omit and neglect, and yet do 
unlawfully omit and neglect to ordain by-laws, rules and 
regulations for the government of the said Poor House &c.” 
In looking into the act, under which this indictment is fram- 
ed, Rev. Stat. ch. 87, sec. 13, we find, that the Wardens 
of the Poor are directed “ annually to let out to the lowest 
bidder the sail Poor Houses aud the poor of their respective 
Counties, or shall employ some person or overseer to super- 
intend the business as to them may seem best:” The sec- 
tion cencludes, “ and the wardens shall have full powerand 
authority to ordain by-laws, rules and regulations and dé 
all such matters and things as they may deem expedient for 
the comfort of the poor.” The indictment sets forth that, 
before the appointment of these defendants or overseers of 
the Poor House, it had existed ; and we must suppose, that 
Wardens of the Poor had been in office. ‘If so, it was their 
duty to have passed such by-laws, as the interest of the poor 
inhabiting or to inhabit the Poor House might require. If 
such was the case, no obligaticns rested on these defendants 
to enact other laws, any farther than they may have found 
those already in existence to be defective and unsufficient. 
Here, the charge is that they passed no laws, neglected to 
discharge a duty imposed on them by their office. This 
duty wasimposed sub modo—subject to their judgment and 
discretion. The count then is defective, in not averring, 
that no by-laws, rules and regulations for the government 
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of the poor house existed at the time these defendants were 
elected, non constat, that such by-laws &c. were not in ex- 
istence, made by some preceding board. ‘Throughout the 
section of the act of 1836, we are considering, the duties 
enumerated are submitted to the discretion of the wardens— 
they are to hire out the poor house and the poor, or to 1e- 
tain them in their hands and employ an overseer, “as to 
them may seem best,” and only in the latter case does the 
duty arise to adopt by-laws &c., and such by-laws &c, only 
are to be made by them “as they may deem expedient.” A 
second reason, why the second count cannot be sustained, 
is, that the indictment does not aver, that the defendants 
did keep the poor house and the poor under their own man- 
agement and control. It may be, that they did not let them 
outas the act permits. A third is, that by law the duty set 
forth in the second count isa discretionary one, that is, to 
be performed according as, in the judgment of the wardens, 
it might be netessary. Whena public law imposes a public 
duty upon a single person or anumber of persons, the omission 
to perform the duty is indictable, but if it is not an absolute 
duty, but a conditional one, dependent upon the honest ex- 
ercise of the judgment of the body, to whom it is intrusted 
whether it is to be performed or not, the omission to perform 
it, per se, is not an indictable offence. 


Per Curiam. Ordered to be certified accordingly. 


* 





THE STATE v. REUBEN COHQON. 


@ 3 


One, who votes illegally at an election of sheriff, cannot defend himself againa, 


an indictment, upon the ground that the election was conducted i le 

The County Court, a majority of the acting justices being present, is the tri- 
bunal to decide all contested elections of Sheriffs; and the validity of ‘the 
election or any alleged irregularities can only be objected to in a direct pro- 
ceeding before that tribunal. 


Appeal from the Superior Court of Law ot Tyrrell Coun- 
‘ty, at the Spring Term 1851, his Honor Judge Dick pre- 
siding. 

This was an indictment against the defendant for illegal 
voting. The case was as follows: 


It was proved, on the trial, that an election for Sheriff of 
Tyrrell Couaty was held in said County on the first Thurs- 
day of August A. D. 1851: That polls for that purpose were 
opened at a place, known as the Gum Neck precinct, insaid 
County, under the superintendance of inspectors, duly ap- 
pointed by the County Court of said county, at. the term 
thereof next preceding -said election: That the defendant 
appeared at the said precinct and voted in said election for 
sheriff, and was registered in the list of voters in the returns 
ofthe election at the precinct, which returns, duly certified, 
were made by the inspectors to the County Court Clerk, as 
‘required by law, and filed among the records of his office : 
It further appeared that the defendant had never paid any 
public tax, previous to his giving said vote. 

It was shown by the defendant, that the inspectors at 
said poll were not sworn by the sheriff or any other person: 
That in the year 1837 and tor several years before and after 
that date, the place in Gum Neck, where the electinus were 
held, was about two miles distant from the place where the 
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election was held in August last, though both these places 
were within the locality, known as Gum Neck, by which 
name this precinct was known and called ; but that for about 
four years past the elections have been only held at the 
place, where the said elections were held in August last. 
There was no further evidence, that any change in the place 
of holding elections in said precinct was made by the Coun- 
ty Court aforesaid. 

It was contended by the defendant’s Counsel, that the 
eleetion was not held at the place required by Jaw ; forwhich 
reason, as well as: because the inspectors were not sworn, 
the election was illegal, and the defendants could not be 
convicted. 

His Honor charged the jury, that the alleged irregulari- 
ties did not invalidate the election so far as this case was. 
concerned ; and, that, if the jury believed from the evidence 
that the defendant voted in the said election, and had never 
. previously thereto.paid any public tax, both whieh it was 
ineumbent on the State to show, that the defendant would 
be guilty. 

The jury found the defendant guilty. Motion for a new 
trial for misdirection; motion over-ruled. Judgment against 
the defendant, from which he appealed to the Supreme 
Court. 


Attorney General, for the State. 
Heath, for the defendant. 


Pearson, J. We concur with dis Honor, that the alleg- 
et irregularities in the manner of holding the election did 
not invalidate it, so far as this case was concerned. 

The returns, duly certified, were made by the inspectors 
‘ to the Clerk of the County Court, and filed among the re- 
cords of his office, as required by law. 

The County Court, a majority of the acting justices be- 
ing present, is the tribunal to decide all contested elections. 
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of sheriffs, The validity of the election or any alleged ir-., 
regularities can only be objected to in a direct proceeding: 
before that tribunal, and cannot be drawn in question ia a - 
coljateral manner, as was attempted in this case. 


Par Curiam. Ordered to be certified accordingly. 


DOE ON DEMISE OF CHARLES F. KLUGE ». PHILIP LACH- 
ENOUR. 


Whien there is a lease. of a house, and a person lives in it by an assignment 
or undertaking from the lessee, or by her license merely aud at her will, he - 
is concluded from questioning the lessor’s title; for he came in under him,. 
and cannot withhold the possession, when the term has expired or been» 
legally surrendered. , 


Appeal from the Superior Court of Law of Forsythe. 
County, at the Spring Term 1851, his Honor Judge Baitey 
presiding. 

This was an action of ejectment, _The premises eonpiet- 
ed of a house and garden in the Town of Salem. Thede- 
mise was laid on the Ist of January 1850; and upon the 
trial, the case was this: Benigna Boner leased the premises 
from one Van Vleck for one year, commencing on the 30th 
of April 1837; and she continued to hold as tenant from 
year to year under him until 1844,and th she held . 
in like manner under the lessor of the plaintiff, who ¢laim: 
ed Van Vleck’s estate. She paid the rent on the 30th of 
April in each year up to 1849 inclusive. On the first day of 
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November 1849, she came toan agreement with the lessor 
of the plaintiff to pay the rent tp to that day and surrender’ 
the term, and this was accordingly done. At some time 
while Mrs. Boner lived on the premises, the defendant, by 
her permission, lived in one part of the house and she in 
the other; there being two apartments in thé house, with 
a door between them, which was sometimes kept open and 
sometimes closed. When the defendant went there does 
not appear, further than that he was there in May 1849. 
After Mrs. Boner went away, the defendant occupied all, the 
premises, and refused to give them upon the demand of 
the lessor of the plaintiff, who then brought this action. 

‘The defendant moved the Court to instruct the jury, that 
the plaintiff had not shewn a title in his lessor, and could 
net recover. But the Court held, that, if the defendant eu- 
tered by the permission of Mrs. Boner, he was estopped to 
deny the title of her landlord. The defendant then insisted 
that, if thus treated as a tenant, he was entitled to occupy 
until the 30th of April, 1850, and therefore, the action would 
not:lie, The Court thereon instructed the jury, that, it Mrs. 
Boner assigned her lease, or the residine of the term, to April 
30th, 1850, to the defendant, before her surrender, to the 
lessor of the plaintiff, then the plaintiff could not recover. 
But, if the defendant did not purchase the residue of the 
term, but was permitted by Mrs. Boner to stay in the house 
at her pleasure, while she occupied it, then her surrender of 
the premises to the landlord, and leaving them, gave him 
the immediate right to the possession, and entitled him to 
bring this action, upon the defendant’s ‘refusal to go out, 
when required. 

Verdict and judgment for the plaintiff and appeal. 





Mendenhall and J. T. Morehead, for the plaintiff. 
Hi. W. Miller, for the defendant. 
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- Rurriy, C.J. Whether the defendant lived in thé house 
by an assignment or underletting from the lessee, or by: her 
license merely and at her will, he was equally precluded 
from questioning the lessor’s title; for he came in under 
him, and cannot withhold the possession, when the term 
has expired or been legally surrendered. 

It was competent to the defendant to shew, that the sup- 
posed surrender was ineffectual, as the original tenant, be- 
fore the alleged surrender, had underlet a part of the prem. 
ses,.or assigned the whole of them to him. Butas that 
could only be by contract with her and was peculiarly 
within the defendant’s knowledge, the onus of establishing 
the agreement was on him. Instead of doing so clearly, 
there was no evidence of any such agreement. It did not 
appear, that the defendant paid or undertook to pay any 
rent or price, or even that the apartments were occupied as 
distinct tenements, or that the defendant had a family living 
with him, or carried on any separate business, or, in fine, 
that there was any thing to shew, that those two persons 
did not live together in the house as hers, with a free com- 
munication between the two rooms. The Court might, 
therefore, have properly told the jury, that there was no 
evidence of a title in the defendant to any part of the term. 
But the Court gave him the benefit of that hypothesis, by 
submitting the question of fact to the jury, and they found 
it against the defendant, which certainly disposes ‘of the 
case. 


. Per Curram. Judgment affirmed. 

















JUNE. TERM, 1961. 


HEMAN H. ROBINSON vs. JOSHUA BRYAN.& AL. , 
: « ; 
Where, in an appeal bond given by the defendant, the plaintiff’s name js 
omitted, although the Court at the first term would dismiss the appeal un- 
lees the defendant gave a sufficient bond, yet they will not dosoasa =m, 
ter of course, when several terms have elapsed. 
The cases of McDowell v Bradley, 8 Ire. 92, Wallace v Carbit, 4 Ire. 45, 
and Arrington v Smith, 4 Ire. 59, cited and approved. 


Appeal from the Superior Court of Law of Bladen Coun- 
ty, atthe Spring Term, 1851, his Honor Judge Maniy 
. presiding. 

The suit began in the County Court and was there tried 
on issues, and the plaintiff had a verdict and judgment in 
February 1849. The defendant appealed, and in filling 
up the appeal bond the name of the plaintiff, as the obligee, 
was omitted by the Clerk. The defendant filed the tran- 
script in the Superior Court before the next term, which 
was in April 1849, and each party summoned witnesses 
‘and the suit pended until April term 1851; and then the 
plaintiff moved to dismiss the appeal for the defect in the 
bond. The Court allowed the motion, and the defendant 


appealed. 


W. Winslow, for the plaintiff. 
Strange, for the defendant. 


Rurrin, C.J. Ifthe motion had been made at the first 
‘term it would have been proper to allow it, unless the de- 
fendant had then offered to give a sufficient bond. Mc- 
Doweil v. Bradley, 8 Ire, 92. So, if the defendants were not 
of substance to answer the plaintiff’s recovery made and 
the costs, the Court might have laid them under a rule te 
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give a proper bond, which wouid secure the plaintiff. ‘There 
was no suggestion of that kind, but the plaintiff. insisted 
peremptorily, that the Court should not entertain the ap- 
peal, by reason, merely, that an appeal bond had not been 
duly given. Now the omission tomake that motion, for two 
years afier the case was in the Superior Court for trial, is, 
according to the established practice, such laches as de- 
prives the appellee of the right to make it atall. Wallace 
v. Corbit 4 Ire. 45 ; Arrington v. Smith, 4 Ire. 59, 


Per Curiam. Judgment reversed, and a procedendo 
awarded. 


SARAH A. McALLISTER v. SARAH McALLISTER, 


A, having a life estate in two negroes, executed an instrument, in which were 
the expressions “ which right and title I relinquish to B. for value received,” 
whieh instrument was signed, sealed, witnessed aud delivered. Held, that 
if this be not good as a release, technically, it is good as a bill of sale or deed 
of gift. 

A Court may correct a slip, by withdrawing improper evidence from the con- 
sideration of the jury, or by giving such explanations of an error, as will pre- 
vent it from misleading a jury. 

When in detinue there is « verdict for the plaintiff and error in the assessment 
of damages only, a reversal will be for the damages only—a _ venire de nove 
will not be awarded. 

The cases of the Staley May,4 Dev.328, and Dowd v. Seawell,3 Dev. 185, 
Cited and approved. 


Appeal from the Superior Court of Law of Richmond 
Gounty, at the Spring ‘Term 1851, his Honor Judge Manty 
presiding. 
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Detinue for a slave Caroline and her two children, which 
was tried on non detinet and the statute of limitations. 
The case was, that John McAllister owned the slave Caro- 
line and conveyed her for life to the defendant, his sister, 
Afterwards the defendant executed a deed to the said John 
of the following tenor: I, Sarah McAllister, having'a jife 
time right from my-brother, John McAllister, fora negro 
woman named Nicey and her two children, Valentine and 
Caroline, which right and title I relinquish to him, the said 
John, for value received, under my hand and seal, this Ist 
of Augnst, 1829.” The deed was attested by a witness who 
proved it in 1850, when it was registered. After the execu- 
tion of the deed the three slaves, therein mentioned, were 
left in the possession of the defendant and so continued up 
to the trial. While thus in the defendant’s possession, the 
said John gave, and by deed of gift conveyed, the said Car- 
oline to the plaintiff, who was his infant daughter and is 
still an infant, and subsequently thereto, Caroline had the 
two children. 

On the part of the defendant it was insisted, that the deed 
made by her was not sufficient to pass her estate. But the 
Court held otherwise, - 

It was further insisted on the part of the defendant, that 
lier long possession after the deed of 1829, barred the plain- 
tiffs action. In reply thereto, the plaintiff alleged, that the 
defendant was in possession under John McAllister, as his 
bailee, and that he, during sueh possession, continually 
claimed and exercised act of ownership over the slaves, 
And in order to sustain the same, the plaintiff, amongst oth- 
er things, offered in evidence a mortgage made by the said 
John of the said slaves and other property real or personal, 
which he made to a third person to secure certain debts. 
The mortgage was read from the Register’s book, and while 
the plaintiff’s counsel was reading it from the book, it was 
objected on the part of the defendant, that the book was not 
competent a the contents of the deed, but thats 
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certified copy of the registry ought to be produced. The 
objection was over-ruled, and the reading finished; but, it 
appearing thereby, that the mortgage was made after the 
deed to the plaintiff, the presiding Judge remarked, that it 
could have no effect favorable to the plaintiff, and no further 
notice was taken of it on the trial. 

The jury found a verdict for the plaintiff and assessed 
the value of each cf the slaves, but did not assess any dam- 
ages for the detention—remarking, that they had yielded no 
profits. After the verdict had been thus entered the jury 
was discharged ; but, in about one minute, and before any 
of the jurors had left the Court, they were called together 
and informed by the Court, that in such eases it was the 
usual form to give nominal damages, and thereupon the 
jury assessed one cent as the damages. Judgment was en- 
tered on the verdict, thus altered, and the defendant ap- 


pealed. 


Strange, for the plaintiff. 
Banks, for the defendant. 


Ruerty, C. J. Theexceptionsde not furnish any ground 
for reversing the judgment. The objection to the validity 
of the deed made by thedefendants is founded on the techni- 
cal nature ofa release, and the possession of the slaves held 
at the time by the defendant. But, if that had any applica- 
tion to personal chattels, it is answered by the settled rule, 
that if a deed cannot operate in one way, as intended, it shall 
operate in any other, which will make it effectual—ué res 
magis valeat quam pereat. ‘Therefore, if this be not good 
as a release, it must be upheld as a bill of sale or deed of 
gift. HM there had been an error in admitting the Register’s 
book the defendant would have no cause of complaint ; for, 
the evidence was clearly and promptly withdrawn from the 
jury, as irrelevant, and the defendant suffered no prejudice 
fiom it. It is undoubtedly proper and in the power of the 
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Court to correcta slip by withdrawing improper evidenee 
from the consideration of the jury, or by giving such ex- 
planations of an error as will prevent it from misleading a 
jury; State v. May 4 Dev. 328. Here that was so effec- 
tually done, that neither the Court northe Counsel on either 
side took any notice of the mortgage, in eng their ob- 
servations to the jury. 

If the judgment were reversed on account of the damage 
of one cent, a venire de novo would not be awarded, but the 
reversal would be in respect of the damages merely ;_be- 
cause in that respect only would the verdict and judgment 
be erroneous, and not in relation to the slaves and their 
values. Frederick v. Lookup, 4 Bur. 2018 ; Dowd-v. Sea- 
well 3 Dev. 185. But the Court is of opinion, there was no 
error as to the damages. The alteration in the verdict was 
mede so immediately, as to exclude all possibility of ill 
practices with the jury, and was in itself so unimportant 
and immaterial as not to call for any correction. 


Per Curiam. . Judgment affirmed. 
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Where a decree is made in the County Court in favor of the plaintiffs, on a 
petition for a legacy, in which there are several plaintiffs, one of whom is 
the executor of a deceased legatee, and this executor dies before satisfeetion 
or execution sued, the right to the legacy of the deceased legatee vests in 
the administrator de bonis non, but he is not entitled to have execution until 
he has made himself a party either hy sci. fa. or according to the course 
of Courts of Equity. 

Where several legatees or distributees obtain a decree against exec— 
utors or administrators for a monied legacy, the decree is several and each 
is entitled to a separate execution for his share. 

Suits for legacies, distributive shares, ond filial portions, given in the Courts of 
law by petition, are considered in the nature of proceedings in Equity, in 
respect to the pleadings, taking the accounts, decreeing and rehearmg or 
reversing. And so also as to process on the decrees. 

By Pearson J. Where two or more joint obligees, who are not partners in 
trade, take a joint judgment, how far and in what manner the right of sur- 
vivorship is abolished in this State, in regard to such joint jadgments, by 
force of the act of 1784, Rev. Stat. ch. 43, sec. 2, is au open question. 


Appeal from the Superior Court of Law of Martin Coun- 
ty, at the Spring Term, 1851, his Honor Judge Ex.is 
presiding. 

The action is debt on the bond of the Clerk of the Supe- 
rior Court of law for refusing, upon the demand of the re- 
lator, to issue a fieri facias on a decree in a suit by petition. 
The pleas were, conditions performed, and conditions not 
broken ; and on the trial these were the facts: A petition 
was filed by Charles H. Mizell, Stephen Long and several 
other persons, against William L. Mizell, the executor of a 
will giving pecuniary legacies to the plaintifls. Before a 
decree Stephen Long died, and Edgar A. Long, as his ex- 
ecutor, became a party in his stead. Then such proceed- 
ings were had, that in the Superior Court of Law in August 
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1849, the defendant William L. Mizell was found indebted 
in the premises to the several plaintiffs in various sums, and it 
was decided, that he should pay to the petitioner Charles 
H. Mizell the sum of $213,76, and should also pay to Ed- 
gar A. Long, as executor of Stephen Long deceased, the 
sum of $335,23, and to the other petitioners respectively 
the various sums so due them severally; and it was fur- 
ther added, “that the petitioners have execution therefor.” 
Shortly after the term ofthe Superior Court and before 
’ any execution issued on the decree, Edgar A. Long died in- 
testate, and at the next term of the Court, which was in 
October 1849. William J. Ellison, the relator, obtained let- 
ters of administration de bonis non, cum testamento annexo, 
of the said Stephen Long deceased, and applied to the Clerk 
to issue anexecution on the decres—whether for $335,23 
only and in the name of himself or in that of Edgar A. 
Long, or whether in the name of all the petitioners and for 
all the sums decreed, is not stated. But the Clerk declined 
to give him the execution demanded—sayiug that he would. 
not do so until he knew whether he, Ellison, was the prop- 
er person. This action was brought to the next term ; and 
by consent a verdict was taken for the plaintiff for nomi- 
nal damages, subject to be set aside and ja nonsuit entered, 
in case the Court should think the action would not lie.— 
His Honor was of that opinion, and after judgment the re~ 
lator appealed. 


Rodman, for the plaintiff. 

Biggs, for the defendant. 

Rurrin, C.J. Upon the death of the plaintiff after judg- 
ment, the general rule is, that his representative must re. 
vive the judgment by scire facias, in order to have execu- 
tion. It seems that he may have it in the name of the o- 


riginal party, if he apply in time to get one of a teste prior 
to the death. But that must needs be in the case, only, in 
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which the person, claiming the execution, is the representa- 
tive of the original party, that is, his executor or adminis- 
trator, who will be legally entitled to the money when rais- 
ed. It cannot apply to the present case.» For, at com- 
mon law there was no privity between the executor and 
udministrator de bonis non; which was created by the 
St. 17 Car. Il, re-enacted here, Rev. Stat. Ch. 31, See. 118, 
and established to this extent: that where a judgment is 
had after verdict by an executor or administrator who dies, 
the administrator de bonis non may sue forth a scire facias 
on such judgment and take execution. The administrator 
de bonis non, then, hath no right in the judgment until he 
shall have revived it in his own name by sci fa; and con- 
sequently he could not require the Clerk to give him exe- 
cution in any form, before he had thus made himself a par- 
ty. It is plainly right that it should be so; since neither 
the Clerk nor the other party should be concluded as to his 
representative character, without the opportunity to’con- 
test it. 

The Statute does not in terms cover our case, since there 
was not a judgment after verdict, but a decree upon petition- 
But we do not put the decision on that ground, because we 
suppose that, by force of another act, it is brought within 
the operation of the one under consideration. The act of 
1787, Ch. 278, provides, that, upon a decree in equity for 
money, execution may issue against the body or estate to, 
satisfy such decree, in the same manner as executions may 
issue at law, and that the decree and execution shall bind 
the estate in the same manner as judgments and executions 
do at law. It may be observed by the way, that the party 
is entitled to the execution on such a decree for money by 
force of the Statute, whether the decree give it in terms or 
not. ‘There is as little necessity for inserting a fiat for ex- 
ecution in a decree as in a judgment, as in each the right 
to the process is incident to the right tothe money. But 
since the right to an execution on a decree is thus correla. 
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tive to that of taking execution on a judgment, it foliows 
that an administrator de bonis non must likewise in some 
appropriate method make himself a party in equity in order 
to take execution there. That is necessarily to be done 
according to the course of that Court for reviving suits cr 
making parties, as by bill, or by the more summary methed 
given by the act of 1801, Rev. Stat. Ch. 32, Sec. 8 and 9. 
It is true, this is not the decree of the Court of Equity, 
technically speaking. But it is virtually so, within the rem- 
edial provisions for reviving suits and having executions on 
decrees, since suits for legacies, distributive shares, and 
filial portions given in the Courts of law by petition are 
considered in the nature of proceedings in equity, in respect 
to the pleadings, taking the accounts, decreeiug and rehear- 
ing or reviewing. So they must be also in respect to pre- 
cess on the decrees. We conclude, therefore, that an ad- 
ministrator de bonis non may enforce decrees for money in 
equity or on petition at law, but that to do so, he must first 
make himself a party. 

The counsel for the plaintiff, however, contended, that ‘f 
it be true that an administrator de bonis non cannot take 
the execution on a judgment recovered by an executor, 
without first suing a scire facias, yet it isotherwise where 
there is a joint judgment for the executor and others ; and 
that, in this last case, without suggesting the death, execu- 
tion may be taken in the name of the original parties, and 
the clerk ought to have given the relator. an execution of 
that kind, on which he might have the money raised, to 
which, when raised, he would be entitled. It seems true, 
that on joint judgments for or against several persons, the 
death of one of the parties does not render a scire facias 
necessary, in order to obtain executiun, according to the 
course of the Courts in England ; but it may be had for or 
agairist the survivors upon suggestion, or if there be no 
suggestion, for or against the original parties. But it is 
plain, the reason is, that a joint judgment survives, and 
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there could therefore be no harm in taking execution in 
either form; since, if the execution for conformity’s sake 
followed the judgment, it could not be executed in respect 
of the dead person, and the survivors alone would be en- 
titled or liable under it—as, for example, when there are 
two executors here, and one of them dies after judgment, 
no scire facias is needful to enable the other to have 
execution. But proceedings of the nature of those im 
this case are essentially different from such judgments at 
law. Ifa residue or other fund be given to divers persons 
to be divided equally between them, the rule of the Court 
of equity is, that they must all be parties taa suit against 
the executor for it, in order to avoid litigation and expense. 
Yet they have not a joint interest in the legacy, and, in 
respect of unequal payments to them respectively, unequal 


sums may he found in the suit to be due to the different 


legatees. Ilence, the decree in their favor is not in the:na- 
ture of a judgment in a joint action, but it is, that the exe- 
cutor pay to each one what is found due to that one; and 
so on, untilevery ore has a decree for his own share.— 
Therefore the decree is several, and each plaintiff proceeds 
for himself to enforce it as he may be advised, as if the re- 
covery were made in a suit in which he was the sole plain- 
tiff, and without any power in the other plaintiffs to inter- 
pose between him and the debtor on the decree The rights 
of the several partics are entirely distinct before the decree 
and under the decree. Then, the statute, in giving execu- 
tion on decrees for money in the same manner as upon a 
judgment, must be understood in reference to this distine- 
tion. Therefore the other petitioners could not interfere 
with the particular sum decreed to the executor Edgar A. 
Long, viz: $339,23, but the right to that sum passed ex- 
élusively to the person entitled in law to succeed thereto, 
who in this case was the administrator de bonis non_of the 
original testator. But, although he thus had the several 
right to the money, he could not, as we have seen, “have 
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execution for it until he should entitle himself to it in his 
own name, by the method given in the statute, or otherwise 
according to the course of the Court of equity. 


Pearson, J. In England, a judgment in favor of two or 
more plaintiffs, upon the death of one, survives, and the 
survivors become entitled to the judgment absolutely, and 
may sue out execution and collect the whole sum for their 

own use, execept in case of copartners in merchandise, &c. 
So in this State, a judgment in favor of two or more ezecu- 
tors, upon the death of one, survives to the others, by vir- 
tue of the office, which they continue to represent. For, 
there is one office, although it may be filled by several. 


But when two or ‘more joint obligees, who are not part- 
ners for the purpose of carrying on trade, commerce, &c., 
a joint judgment, how far the English doctrine applies, 
or how far and in what manner the right of survivorship is 
sbolished in regard to such joint judgments, by force of the 
act of 1784, Rev. Stat. Ch. 43, Sec. 2, which provides, that 
all estates real or personal held in joint tenancy, upon the 
death of one, shall not descend or go to the survivor, but 
shall descend or be vested in the heirs, executors, adminis- 
trators &c., of the party dying, in the same manner as es- 
tates held by tenancy in common, is an open question. The 
Statute uses the word, “estates,” which is broad enough to 
include bonds and judgment, as well as land and other 
property. 

My purpose is not to express an opinion on this point, 
for it is not prevented, but simply to “exclude a conclusion,” 
se as to leave it open, until it is presented and is the point 
in the case. This seems to me to be necessary to prevent 

an inference from the opinion of the Court, as delivered, 
that it was assumed, that in this State a joint judgment at 
law would survive as in England, about which no intimation 


Sa wey een 
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A judgment or decree for distributive shares or for lega- 
cies, which is our case, very clearly so far partakes of the 
nature of a decree in Equity, as to be several, and in fact 
there is a decree for each severally, according to the a- 
mounts to which they are respectively entitled. This is 
fully set out in the opinion of the Court. 


Per Curiam Judgment affirmed. 


PHELPS v. CHESSON, 


Under the Act of 1542-3, ch. 36, sec. 1, the Literary Board can acquire 
no title to land, alleged to be forfeited by a grantee from the State, for nop 
payment of taxes, unless some proceeding has been first had on the part of 
the State, or its assignees, the President and Directors of the Literary 
Fund, so as to give to the grantee, his heirs or assigus, “a day in Court,’ 
an opportunity to shew, that the arrearages of the taxes had in fact been 
paid within the year. 

An estate once vested cannot be defeated by a condition or forfeiture, without 

_ ‘some act on the part of the grantor or his heirs, by which to take advantage 
of the condition or forfeiture, eveu when the words of the condition are “the 
estate shall thereupen be void and of no effect,” which words have the same 
legal import as the words “ ipso facto void.” 

‘The case of Houston v. Bogle, 10 Ire. 496, cited and approved. 


-Appeal'from the Superior Court of Law of Washington 
County, at the Spring Term 1849, his Honor Judge Manty 
This was an action of trespass vi et ramis, quare dausum 
Sfregit. The plaintiff claimed under Frazier and Davidsoi, . 
to ‘whose title he had succeeded, the grant having issued , 
to them in 1797 for the land trespassed upon. “The ‘plaity- 
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tiff proved, that the defendant, in 1847 and early in 1848, 
entered upon the lands aforesaid and cut down, and made 
into shingles, a large quantity of lumber, and carried be 
away ; and proved their value. 

The defendant showed in evidence a grant from the- State 
to himself, dated the 8th of August 1846, for the same pre- 
mises ; and also a deed from a tenant in common with the- 
pleintiff, who was not joined in the suit, dated’ 8th of August: 
2848 ; and further proved, that the land consisted of above. 
50 acres of swarnp. land, unfit for cultivation, and valuable 
for its timber only. He further showed, that the lands had 
not been listed for taxation, nor the taxes paid for many 
years previous to 1842 nor since. The defendant insisted, 
that the plaintiff could not recover, for the reason that the 
title to the land, at the time of the suit brought, was vested’ 
in the Literary Board, by virtue of the provisions of the act 
of 1842-’3. 

No proceedings were shown to divest the-title derived 
under the grant to Frazier and Davidson. It was insisted: 
on the part of the plaintiff, that no title.of the President and 
Directors of the Literary Board or Literary Fund could: 
be set up against their grant, because the defendant did not 
claim under them, nor has he shown any proceedings, or 
éven an election on the part of the President.and Directors 
aforesaid to divest the title derived under the grant to 
Frazier and Davidson. It was also insisted, that the defen- 
dant was estopped to set up any outstanding title against 
them, because he had shown a deed for an undivided portion. 
of the premises trespassed on from a tenant in common with, 
themselves; and that the effect of the estoppel related back 
to the trespass in 1847-’8. 

A verdict was taken on the issues, subject to the ques- 
tions raised. His Honor, being of opinion with the defen-. 
dant on the questions.reserved, set aside the verdict, and 
entered a judgment of non suit; from which the plaintiff 
appealed. nae 
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Heath, for the plaintiff, submitted the following argu- 
ment: 


Assuming the act of 1842-’3 to be Constitutional, which 
may well be doubted, as I hope to show, it is believed, it is 
against all the analogies of the Law to permit Chesson, the 
defendant, to set up the inchoate title of the Literary Buard, 
as a defence to the plaintiff's action. The defendant does 
not claim under the Literary Board ; has shown no proceed- 
ings, either by suit or entry, to divest the plaintiff's title un- 
der the Davidson and Frazier grant, nor has he shown even 
an election, on the part of the Board, to hold or to take the 
premises, for trespassing on which suit is brought. As the 
act alluded to, and under which the attempted defence is 
made, provides that the owners of Swamp Lands, their 
heirs or assigns, who have not listed, or have not paid taxes 
on the same, shall forfeit them, it is submitted, that, as in 
other cases of forfeiture, before the title is transferred from 
the original owner, and perfected iz the Literary Board, a 
recovery or entry, or at least an election to hold, by the 
Board, must be shown; and until one of them is shown, 
such inchoate and imperfect title cannot be set up by a 
mere stranger, ora trespasser. This doctrine is familiar to 
the profession, as applicable to Leases, and forfeitures by 
Aliens ; in the one case, the Alien holds until the sovereign 
acts to displace him: in the other, though the estate be for. 
feited, and the lease by its terms be declared null and void, 
still the interest of the lessee continues, until the lessor di- 
vests it by actual entry. These principles are too familiar 
to require support from authorities: tested by them, the 
defence fails, and there is consequently error in the judg- 
ment ofhis Honor, who tried the cause. ; 

2d. The defendant is estopped todeny the plaintiff's title. 
"The defendant showed in evidence, in defence, a deed for 
an interest in the premises trespassed on, from a tenant in 
eommon with the plaintiff, bearing date 8th of August, 
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1848, after the defendant had committed the trespass sued 
for. It does nut appear, nor is it even suggested, that. the 
plaintiff had any other title, than that derived under the 
Davidson and Frazier grant, and it is submitted there is 
error in this: that the Judge should have charged the jury, 
that the defendant was not only estopped to deny the plain- 
tiffs title, ab ovo, after the taking of a deed from a co-tenant 
of the plaintiffs; but, as no other tenancy in common was 
shown than that derived from the grant aforesaid, the es- 
toppel extended back, anterior to the trespasses, and even. 
up to the date of that grant. The grant from the State, 
given in evidence by the defendant, cannot aid him, for the 
reason that it is younger than the Davidson and Frazier 
grant; and moreover, the act of 1842.’3, if it transfer the 
title at all, transfers it to the Literary Board, and not to.the 
State. In this view of the case, he should have procured a 
grant trom the Literary Board and not from the State. 

3d. But does the act of 1842-3 transfer the title even 
an inchoate or imperfect title, which the Board may perfect 
by entry, suit, orelection? Is not that act unconstitutional 
and void? | Is it a “Law of the Land,” in the sense recog- 
nized by the Constitution? or does it not violate. the ex- 
press provisions of the Constitution? It is contended it 
does; and, without multiplying. authorities, it is perhaps 
sufficient to refer to the opinion in Hoke v Henderson, 4 
Devereux, Law, page 1: an opinion, that has received the 
distinction of being highly complimeuted by Chanceller 
Kent, in his Commentaries, for its ability and sound Constj- 
tutional doctrine: and which, with the cases therein cited, 
may be said to exhaust the subject. I refer also to the pub- 
lished remarks of Chanceller Kent, relative to laws of this 
description, to be found in the first volume of the last edi- 
tion of his Commentaries, pages 454, 455. ‘ 

If this law be permitted to stand, its operations will be 
singular indeed, Without any. knowledge on the part of 
the heir, that heir will be deprived of his freehold, forthe 
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alleged default of his ancestor, of which he will know, and 
and could know, nothing. ‘The vendee, in like ignorance, 
will be deprived of the fruits of his purchase, by the default 
of his vendor, immediate or remote, and against which such 
vendee has no covenant. ‘The devisee will, in like manner, 
be dusted from the enjoyment of the bounty of his testator, 
while, as if to complete the absurdity, the title is thrust on 
the Literary Board, an entire stranger, equally unknowing 
of his newly acquired rights ; while, as in the present case, 
its practical benefits will be reaped by him only, who uses 
it asn defence, to protect him in his wanton and unjust dep- 
redations on the rights of others. A law so injurious in Ms 
operations, so repugnant to all notions of natural right, it is 
submitted, cannot stand the Constitutional test: but must 
be declared null and void. 


W. H. Haywood and E. W. Jones, for the defendant. 


Pearson, J. The defence relied on is, that the title of 
the plaintiff, derived uuder Frazier and Davidson, to whom 
the land was granted in 1797, had been divested by the act 
of 1842, ch. 36, sec. 1. 

To this the plointiff replies: first, supposing the aet of 
1842, to be constitutional, no proceeding had been taken, 
nor had the President and Directors of the Literary Fund 
in any way made an election to divest the plaintiff’s title 
by force of this Statute. Second, the Statute is unconstitu- 
tional. 

Our opinion being very clearly with the plaintiff on the 
first point, we shall not enter into the consideration of the 

nd, for the reason, that we deem it disrespectful to the 
legislative branch of the Government to call in question the 
constitutionality of the Statute, unless the decisiur of the 
cause make it necessary to do so. 

The first section of the act provides, “that where a grant 
of Swamp Land had been obtained from the State and the 
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grantee, his heirs, or assigns have not regularly listed 
the same for taxation and paid the taxes due thereon, they 
‘shall forfeit and lose all right, title and interest in said land 
“and the same shall ipso facto revert to and be vested in 
the State, unless such grantee, his heirs, or assigns shall, 
in twelve months from the passage of this act, pay to the 
Sheriff of the county, in which the land lies, all the arreare- | 
ges of taxes due on the said lands, with lawful interest there- 
on from the time the said taxes ought to have been paid.” 

The second section provides, that the land, to which the 
State shall become entitled under this act, “shall be and 
hereby is vested in the President and Directors of the Lit- 
erary Fund of North Carolina.” 

Admit, that this act has the force of inserting in the o- 
riginal grant a condition, that, if the taxes are not paid 
when due, but shall at any time be in arrear, “the land 
shall ipso facto revert to and be vested in the State ;” ac- 
cording to the well settled principles of law, if the taxes 
were in arrear at any time, the estate created by the grant 
would not be defeated and revert to the grantor, unless 
some solemn act was done by which to enforce the condi- 
tion. For the estate having commenced by a solemn aet, 
viz: @ grant, must be defeated by an act equally solemn, 
upon the maxim of the common law, “eo ligamine quo lig- 
atur.” 

If a feudal tenant failed to perform the services, his estate 
was not defeated until the lord had judgment in a writ of 
cessavit. If a subject incurs a forfeiture by committing 
treason, his estate is not defeated until “office found.”. , If 
a feofment is made on condition, and the condition be. bro- 
ken, the estate continues until it is defeated by the entry of 
the feoffor or his heirs, Coke on Lit. Chapter on condi- 
The law books teem with cases fixing the principle, that 
an estate once vested cannot be defeated by a condition 
or forfeiture, without some act on the part of the grantor 
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or his heirs, by which to take advantage of the condition 
or forfeiture, even when the words of the condition are “the 
estate shall therefore Le void and of no effect ;” which words 
have the same legal import as “ipso facto void.” 

In this act, after the emphatic declaration, that the land 
shall ipso facto revert to and be vested in the State, there 
is the qualification, “unless such grantee, his heirs, or as- 
signs shall within twelve months pay the taxes &c.” 

This shows conclusively, that it was contemplated to have 
some proceeding on the part of the State or its assignees, 
the President and Directors of the Literary Fund, so as to 
give to the grantee, his heirs, or assigns “a day in Court” — 
an opportunity to show, that the arrearages of taxes had in 
fact been paid within the year. 

Our opinion, therefore, is, that, as neither the State nor 
its assignees, the President and Disectors of the Literary 
Fund, had taken any proceedings or in any way signified 
an election to defeat the estate of the plaintiff, the estate 
was still m him, and he was well entitled to maintain 
this action. , 

This conclusion is confirmed by the fact, that the Legis- 
lature in 1850 passed an act, declaring, that the act of 1842 
shall be applicable to those swamp lands only, which have 
been surveyed and taken possession of by the Presidentand 
Directors of the Literary Fund, or their agent; Ch. 52 
Sec. 2. 

Without admitting that the Legislature has the right to 
say what the law was, or what it is, and supposing its prov- 
ince is to say, what shall be the law, see Houston, v. Bogle 
10 Ire. 496, we are gratified to find, that there is this con- 
currence of opinion, as to the true construction of the act 
of 1832. x 

The Judge below was of opinion with the defendant. — 


There is error. 


-Per Curiam. Judgment reversed, and a venire de wove. 
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When, in a suit by legatess against the administrator with the will annexed, 
it was decreed, that the administrator should deliver to three of the foar 
legatees, entitled to legacy of slaves, their respective shares, which was 
done, and as to the other share ‘the legatee being in parts unknown) it was 
decreed, that this share ‘+ should be allotted to the administrator &c.” “ for 
the use” of such legatee, upon the trust declared in the will 4c., and the ad- 
ministrator under this decree kept possession of the share of the slaves thus 
allotted, and hired them out and deposited the hires in Court ; Held that this 
amounted to an assent to the said last mentioned legacy. 

The case of Kearn v. Kevan, 2 Ire. Eq. 34 cited and approved. 


Appeal from the Superior Court of Law of Wake Coun- 
ty, at the Fall Term 1848, his Honor Judge Dick ‘pre- 
siding. 

- This was trover for a slave, which had belonged to Wil- 
liam Andrews and of which he died possessed. The will 
of William Andrews was admitted to probate in 1828, and , 
the executors having renounced, John Dunn was appointed’ 
administrator with the will annexed. Among others, there. 
is.this clause in the will: “4th. I lend to my son William 
Andrews one haif of my Ruffin tract of land, also one fourth 
of my other property, and at his death I lend the same to 
his lawful heirs: I leave the same in the hands of my exe- 
cutors for the support of my said son William.” | 

In 1883 a bill was filed by one of the legatees agsinat’ 
Dunn and the other legatees, for a settlement and division, 
#the estate. Such proceedings were had therein, that, in 
pr athe ae teen Aen oe hh ep oo 
made; and the property was* divided into four parts; ‘of 
which three parts were delivered to the legatees’ entitled: 
thereto, and the remaining fourth part, which imcluded the’ 
ee ae of tae 
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administrator, under this clause in the decree: “ The other 
share of the said slaves shall be allotted to John Dunn, ad- 
ministrator &c., for the use of the defendant William An- 
drews, upon the trust declared in the will of William An- 
drews deceased.” 

William Andrews, Jun., had left the State, before the 
Bill was filed, and gone to parts unknown. John Dan 
hired out the slaves from year to year, and deposited > 
notes taken for hire in Court. 

Dunn died in 1839. The plaintiff was appointed “A 
ministrator de bonis non, with the will annexed, of William 
Andrews, Sen., and soon thereafter commenced this ac- 
Upon the trial, the Court was requested to instruct the 
jury, that John Dunn, administrator of Wm. Andrews, Sen., 
had assented to the legacy to William Andrews, Jr., and 
that John Dunn, after the allotment under the decree of 
1835, held in trust for Wm. Andrews, Jr., and therefore 
the plaintiff as administrator &c., could not recover. . The 
Judge declined to give this instruction, and charged, the 
Jury, that there was no evidence of any assent .by Joho 
Duan, which would prevent the plaintiff from seeraragin: 
this suit. 

There was a verdict for the plaintiff and from. the judg 
ment thereon the defendant appealed. 


W. H. Haywood, for the plaintiff. 
Mc Raz, for the defendant, submitted the following argu- 


ment, ‘ 


This was an action of trover by the plaintiff, as adminis. 
‘gator de bonis non, of Wm. Andrews, Senior, and the only 
question is, whether there was an assent by. Dunn, adminis- 
trator cum testamento annezo, to the legacy to Cwilnes 
trustee for William, Andrews, Jr.,in the will of Wi 
Senior. The Court below instructed the jury, that 
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was no evidence of any assent in the proceedings adduced 
in evidence, and that they had not a right to infer any assent 
from any proof in the case. 

The office of executor devolves the duty of paying debts 

and discharging legacies. After the first is‘done, the exec- ~ 
utor has no right to withhold his assent to legacies, and to 
refuse to discharge them; and in case of such refusal, a 
Court of Equity will compel such assent. Such assent is 
a matter of duty and in the absence of any evidence one 
way or the other, there is a presumption of assent, becanse 
the Executor shall be taken to have acted in discharge of his 
duty, as if the Executor die (as was the case here) after 
payment of debts. 2nd Will on Ex, 846, 7 and 851. . 2nd 
P. Williams, 931, 32. Ist Rep. L. 572. 2nd Common 
L. Rep. 81. 
.. Any expression or act slowing concurrence in. the be- 
quest, nay, a small matter, will amount to an assent, Cod- 
gratulations on the legacy, d&c., Wood on Leg. L. Library, 
‘More especially will the assent be presumed in the ab- 
sence of evidence to the contrary, where the the executor 
is also a trustee under a clause of the will, for pear isa 
double duty. 

Now what are the facts of the case ? 

There are no debts outstanding. 


The executor or administrator, with the will annéxed, 
etanding on the same bottom as the executor, answ 
bill calling for a settlement of other legacies. Under 't'@e- 
cree, he snrrenders the property bequeathed to the other leg- 
atees, in accordance with an allotment made by commission- 

ers, previously appointed by the Court; only retaining the 

alloted sare ofthat lege, for whom he ‘was trutted. ey 

" He held possession for four years under this all 
‘and when he moved away appointed an agent to hall 
his place: 
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He made no return from year to year of any inventory 
or account current. 

He paid all the other legacies. 

And finally died. 

The case is precisely within that of Kearn v Kevan and 
others, 2 Ire. Fiq., 34. 


Pearson, J. The will of William Andrews was admit- 
ted to probate in 1828, and, the executors having renounced, 
John Dunn was appointed adminstrator with the will an- 
nexed. Among others, there is this clause: “4th. I lend 
to my son William Andrews one half of my Ruffin tract of 
land: also one fourth of my other property; and at his 
death, I lend the same to his lawful heirs: I leave the same 
in the hands of my executors for the support of my said 
son William.” 

In 1833 a bill was filed by one of the legatees against 
Dunn and the other legatees for a settlement and division 
of the estate. Such proceedings were had therein, that in 
1835, all the debts having been paid, a settlement was made 
and the property was divided into four parts; of which 
three parts were delivered to the three legatees entitled 
thereto, and the remaining fourth part, which included the 
mother of the slave sued for, continued in possession’ of 
the administrator, under this clause in the decree: “The 
other share of said slaves shall be allotted to John Dunn, 
administrator and so on, for the use of the defendant, William 
Andrews, upon the trust declared in the will of William 
Andrews, deceased.” 

William Andrews, Jr., had left the State before the bill 
was filed, and gone to parts unknown. John Dunn hited 
out the slaves from year to year and deposited the notes 
taken for the hire in Court. 

Dunn died in 1839. The plaintiff was appointed admin- 
istrator de bonis non, with the will annexed, of William 
Andrews, Jr., and soon thereafter commenced this suit. . 
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The only question, intended to be presented to this Court, 
is, whether the part bequeathed to William Andrews was 
unadministered at the death of the first administrator, so 
as still to be a part of the estate of the testator, and, as such 
vest in ‘the plaintiff, as administrator de bonis non, Or 
whether the facts above stated show an assent by the first 
administrator to this legacy, the legal effect of which was 
to vest title in him as trustee for William Andrews, Jr. 

The assent of an executor to his own legacy, as well as 
his‘assent to the legacy of another, may be expressed _ or 
implied. Kearny. Kevan 2 Ire. Eq. 34, where this doc- 
trine is fully discussed. 

Dunn expressly assented to the legacies of the persons 
entitled to the other three shares, by an actual delivery to 
them ; and it is entirely clear, that, as to the remaining 
fourth share, there was an assent, expressed or implied. 

Oar opinion is, that there was nothing unadministered, 
and the plaintiff, as administrator de bonis non, consequently 
has no title in the slave sued for. 

‘ "His Honor was of opinion, that there was no evidence 
ofan assent by the first administrator. In this there is 
error. 


“Pex Contam. Judgment reversed and venire de novo. 
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. WILLIAM SHANNON vs. ARTHUR JONES. 

An officer may levy an execution upon a standing crop, provided it is matured. 
The act of 1844, ch. 35, prohibiting officers from levying executions “ on 
growing crops,” embraces only crops which are not matured. 

If an officer sells under execution a growing crop, and the purchaser after- 
wards gathers it, the officer, if he had no authority to sell under his execu- 
tion, is as liable in an action of trover as the purchaser. 

The case of Smith v. Tritt, 1 Dev. and Bat. 241, cited and approved. 


Appeal from the Superior Court of Law of Pasquotank 
County, at the Spring Term 1851, his Honor Judge Diex . 
presiding. 

‘ Trover for the conversion of a parcel of Indian corn, 
tried on not guilty. The case appearing in the bill of excep- 
tions is this. In the year 1850, one Jennings planted a 
crop of corn on shares in a field belonging to one Pool: 
Pool to have one half and Jennings the other, On the 9th 
of September 1850, Jennings sold his share of the crop to 
the plaintiff tor $130 and made him a bill of sale “for the 
one half or my entire interest in that growing crop of corn 
on the lands of J. H. Pool, being in -&c.;” and therein 
covenanted to have the crop properly gathered and deliv- 
ered in merchantable order when the same shall mature 
and be demanded. In October 1850, one Williams placed a 
freri facias on a Justice’s judgment against Jennings in the 
hands of the defendant, a Constable, and he levied it on “the 
interest of said Jennings in a field of standing corn, &,” 
and advertised it for sale. On the day of sale, the defend- 
ant went to the field and offered-one half of the corn for 
sale under the execution. He and the bidders were not at 
the time within the enclosure, but stood in a publi¢ road 
which the field adjoined, and in view of the corn. Wil- 
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liams became the purchaser, and believing he acquired the 
title thereby, he went some few days afterwards, and with- 
out any further act of the defendant, he took one haif of the 
corn under the purchase. The Court was of opinion, that, 
supposing the plaintiff to be the legal owner of the corn, he 
could not maintain this action, because the defendant had 
done no act which would amount to a conversion, or any 
way interfered with the rights of the plaintiff. In submiss- 
ion thereto the plaintiff suffered a non suit and eppealed. 
sti 
‘ Heath for the plaintiff, 
_No counsel for the defendant. } repre 


Rurri C. J. The case is not t stated with a view, to 
the question, whether Jennings was the lessee or the ser, 
vant of Pool, but assumes that he had a property in the crop 
and had effectually conveyed it to the plaintiff. T 
that to be so, the Court is of opinion, there was a conversion 
of the corn, for which the defendant is answerable to the 
plaintiff. It is the common doctrine, that, if an officer, un- 
der an execution against the goods of one, sell the goods of 
another, he and the purchaser are jointly and severaily lia- 
ble in trover. If this corn had been gathered and the sale 
made at the heap, there could be no doubt of the plaintiff's 

against the officer, or of his right to recover. the 
a value, as for a conversion, if the purchaser under color 
the purchase took it away. It seems to have been sup- 
wre that it was otherwise in this case, because the. 
utterly void and gave no color to take the corn, th 
belonged to the debtor, Jennings, upon the 
eee am Sie field rhapockphang 
fore the defendant did not take and deliver actual 
ion of the corn to the purchaser. But the Co urt holds 


been gathered and lying in a pi in a stack pen, as is u 
the, officer need not get into the pen, but may sell, stan 
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on.one side of the fence while the corn 1s on the other.— 
There being no forcible resistance at the time, that ise 
sufficient presence of the corn and possession by the offieer 
to render his sale effectual and must be considered as inclu- 
ding a delivery to the purchaser, especially if the latter spee- 
dily take the thing away., The sale under such cireum- 
stances imports, that the right and possession shall be in the 
purchaser prima facie. It must be the same in the case be- 
fore the Court, at least, so far asdepends upon the mode-of 
selling. The cases of Skinner v. Skinner, 4. Ire. 175, and 
McNeely v. Hart, 8 Ire. 492 sustain it, and lay it down, 
that in order to make a valid sale of a standing crop, the 
officer need not go inside of the field, but it is sufficient if 
he be in view at such convenient distance that bidders can 
see what is offered and judge for themselves of the quantity, 
quality, and value thereof. Though the point does not 
seem to have been raised at the trial, yet if appears upon 
the facts, and therefore it seems incumbent upon us to con- 
sider, whether the sale was or was not effectual by reason’ 
of the state in which the crop was. If a crop, not severed 
from the soil, cannot be taken in execution and sold, it may 
be that a sale by the officer, though made in the field, is so 
utterly void as not only not to vest the right and pussession 
in the purchaser, but also not to constitute an authority or 
color of authority in him to take the crop by harvesting 
and removing it. At present we are not called on to say 
how that is, since the crop in this case was, we think, the sul- 
ject of execution. At common law annual crops were the® 
subjects of immediate sale as personal chattels, and in order 
to, render the execution effectual, it was held that, of neces: 
sity, a possession passed to the purchaser, which the law 
protected: by investing him with the rights of ingress and 
egress to gather and take the crop away. It was upon 
clear authorities thus ruled in Smith v. Tritt, 1 Dev. aud 
Bat, 241, Until the purchaser secure the crop it may well 
be, that neither-he nor the officer is liable in trover-;’for- 
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by the sale merely, the crop did not become in fact separat: 
ed from the soil, so as to be purely personal and ipso fatto 
converted. But, however that might be, it seems clear to 
the Court, that a sale of astanding crop, which legally pass 
es the right, must be an authority from the officer to thé 
purchaser totake actual possession, and in convenient séa- 
son to secure and remove the crop. It can be no less, for; 
after the officer has made the sale and thereby transferred 
the property, he is not bound to proceed further and gather 
the crop, so as to deliver actual possession after severaned. 
‘The purchaser takes such possession by force of the sale by’ 
the officer and under his authority. When Williams thar 
took actual possession and used the corn, he was unquest- 
iouably guilty of a conversion. It would seem plain thet 
the officer, under whose authority all that was dote and 
was from the beginning intended by all the parties to be 
done, must be a partaker in the conversion and liable fof'it.” 
From the condition of the property the acts are separated 
from each other in point of time, but in truth they consti- 
tute but different parts of an entire transaction. It was a 
conversion in him, whose hand did the act and also in him 
who authorized it ; just as much so, as if he had been again 
present at the gathering of the crop and commanded or aid- 
ed init. Great mischief would follow, if the officers were 
not liable ; as the purchaser might not be able to answer 
to the owner for the value of the goods. It has just been 
stated, that this crop was liable to execution, supposing it 
tohave been the property of Jennings; for although the 
act of 1844, Ch. 35 has alvered the law of execution 
crops on the ground, it does not reach the present case. It 
enacts, shortly, that it shall not be lawful for any officers 
tolevy an execution on any growing crop. The term’ 
“growing” imports, that it is not come to maturity, but is” 
green or not madé. © That would be the construction; if it’ ’ 
depended ‘on that word in the enactment ; because it is thé ” 
nattral vense of it) and beoeusd 2 Statate in restriction “of” 
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the remedies of creditors against the property of debtors is 
not to receive a liberal interpretation. But the intention 
in this enactment appears very explicitly in the title of the 
act: which is, “an act to prevent the levying of executions 
upon growing crops until said crops are matured.” That 
clearly denotes, that standing crops when ripe, remain subject 
to-execution as they are at common law. It isnot, indeed, 
expressly stated, that this crop matured. But facts are stat- 
ed which require that to be presumed in the absence of some- 
thing to the contrary; as the sale must have been about 
the middle of October, and it is known as a matter of com- 
mon observation, that the crop of indian corn in the East- 
ern part of the State is ordinarily ripe by that time. In- 
deed, the case states, that “some few days” after his pur. 
chase Williams gathered the corn and used it. . 


Per Curiam. Judgment reversed, and venire de novo, 
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ELIJAH GASKILL o. WILLIAM C. KING. 


When a deed by a husband fora slave was signed and sealed, but not déliv- 
ered, inthe presence of a subscribing witness, but was afterwards delivered 
by the husband to his wife for the benefit of the grantee, Held, first, that 
the delivery was good and enured to the benefit of the grantee—Held, 
secondly, Pearson, J., dissentiente, that when the deed was signed, sealed 
and attested by a subscribing witness, adelivery, not in the presence of the 


‘attesting witness, might be proved by a third person, so as to satisfy the 
_ Pequisitions of our Statute relating to the transfer of slaves. 

After the death of a husband, the wife is a competent witness to prove the 
execution of a deed made by him in favor of a third person. 

The cases of Harrison v. Burgess, 1 Hawks 384, Tate v. Tate, 1 Dev. and Bat 
- Eq. 22, Hester v Hester, 4 Dev. 228, Vines v Brownrigg, 4 Dev. 265, ond 
Andrewev Shaw, 4 Dov. 70, cited and approved. 


Appeal from the Superior Court of Law of Carteret 
County, at the Spring Term 1851, his Honor Judge Caup- 
WBLL presiding. 

- The action is detinue for several slaves, which the plain- 
tiff claims as the administrator of James Gaskill, deceased, 
and the defendant claims under a deed of gift from James 
Gaskill to Anson Gaskill, son of the former, and an infant 
ward of the defendant. It was tried on non detinet, and 
the defendant produced a deed from the father to the son, 
dated in February 1833. To prove the execution thereof, 
one Chadwick deposed, that, at the date of the deed, James 
Gaskill came to a house where he was, and requested him 
to write a deed of gift for the slaves from him to his son 
Anson, who was then an infant of tender years and not 
present; saying that he did it at the request his. wife, who 
wished those negroes given to Anson, as they were part.of 
those, which came by her, and Anson was the only child — 
by that marriage : that he wrote the deed, and it was signed 
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and sealed by Gaskill, the father, and at his request was 
attested by this witness and another person, as subscribing 
witnesses, and then Gaskill took it and carried it away: 
that, about two years afterwards, Gaskill saw the witness 
and said to him, “I have changed my mind about that deed 
you wrote for me and do not wish it proved,” and the witness 
replied, that he had not seen the deed, since the day be 
wrote it, and thereupon Guskill remarked, “1 thought. my 
wife had given it to you to carry to Court and prove.” 
The defendant further offered Mrs. Gaskill, the widow of 
the intestate, to prove that her husband handed the deedin 
question to her, and told her to take care of it for Anson, 
and have it proved and recorded for him, whenever. she 
pleased; that she then took it, and put it in her trunk, se- 
parate from her busband’s papers, and he never saw it after. 
wards to her knowledge ; and that he died in 1836, and short- 
ly afterwards she had the deed proved and registered. __- 

The counsel for the plaintiff objected to this evidence of 
Mrs, Gaskill. But the Court received it, and then instruet- 
ted the jury, that, if they believed the witnesses, the evi~ 
dence was sufficient to establish the execution and delivery 
of the deed. After a verdict and judgment for the defen-. 
dant, the plaintiff appealed. 


W. H. Haywood and J. W. Bryan, for the osha 
Donnell and J. H. Bryan, for the defendant. 


 Rorsiw, C.J. Upon the question, whether, there was 
legal evidence of the delivery of the deed, the cases of Vines, 
v. Brownrigg, 4 Dev. 265, and Andrew v. Shaw, 4 Dev... 
70, are in point. They lay it down, that the act of 1806 
dees not create any new rule, as to the proof of the exeeus 
tien and delivery. of a deed af gift of slaves; and that, if the- 
subscribing. witness, from want of integrity, will not, ov, 
from want of memory or knowledge, cannot, prove.the signs 
ing, sealing and delivery of the deed, the deficiency -in his 
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evidence may be supplied by that of the other witnesses. 
Those adjudications and the reasons for them are attacked 
on the ground, that the statute requires a deed of gift tot 
attested by at least one credible witness, and that he s 

prove the due afd fair execution of it on the trial. It is 
argued; that delivery is an essential part of the execution 
ofa deed, and, indeed, that it is no deed until delivery : and 
thence, that the subscribing witness must attest the delivery 
as well as the signing and sealing. But that seems to be 
rather # play on words, and an adherence to the letter, 
without regard to the sense and purpose, of the Statute, 
which would render it absurd and inoperative. It i is true, 
that, technically, delivery forms part of the execution of a 
deed ; that is, it is not a deed without delivery. But, in’ 
common speech, execution means generally signing and 
sealing a papet, as contradistinguished from its delivery. 
It seems plain, that it is to be understood in that sense iu 
statutes, which require subscribing witnesses ; for no one. 
ever thouglit of delivering a deed before its attestation.— 
This verbal criticism, overlooking the context and nature 
of the thing, would destroy the attestation of deeds delivered 
as @8erows, unless the same person happened to be the wit- 
ness to the signing and sealing and to both the first deliv-” 
ery and the final one ; for, until the latter, the instrument 
is not & deed, and, so, the attestation could not be that 
witness t» the.deed. ‘Thus, also, the statute of devises uses 
the language, that no last will shall be good, unless such 
last will be'written in the testator’s life and signed by-hiin, 


and be subscribed in his presence by two witnesses at least; - 


and, then, that the same shall be proved by at least onée-of- 
the subscribing witnesses, but, if contested, it shall be proved’ 
by alt: © What is to be subscribed by the witnesses? °“T'ie- 
will, answers-the statute. But, by the same statute, 2itera*' 
tim; itis nota willjtrtil it be stibscribed by thetwo wit! ® 
nesses ; aid then, secording to the argament, the attestation 
mest be null, sinee it was not a will—that is, « perfect Wilk” 


‘ 
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——upon the subscription of the first witness, nor indeed until 
the death of the testator. That cannct be the meaning of 
the statute. On the contrary, it is manifest, that “ such last 
will shall be subscribed by two witnesses” means, that the 
paper writing, purporting to be the will, shall be thus sub- 
scribed. Accordingly, it has been supposed to be perfeet- 
ly settled, that the two witnesses need tot even gtibscribe 
together, but may do so at different times and mot in the 
presence of each other. The ground, .on which Vines v. 
Browning and Andrews v. Shaw are impeached, thus seems 
to the majority of the Court altogether unsatisfactory in 
itself, and to leave those cases with all the authority, to 
which, as judicial precedents, they are entitled. The point 
decided distinctly arose in each case; and, upon matute 
consideration, the judges held, that it was not the purpose 
of the act of 1806, more than that of 1792, to require more 
to be proved by the witnesses to the writings mentioned 
in them, than by the witnesses to other instruments, but 
that the intention was merely to restore the rule of the 
common law, that upon trials such instruments were to be 
read upon proof of them then made by the witness, and not 
upon the proof, on which they were registered. That was 
thought to be the whole scope of the aet of 1806, and, the 
more especially, as it was but applying to it the construc- 
tion known to have been invariably put on that of 1792 
couched in like language. Those decisions were made ia 
December 1833, and have been fully acquiesced in, we 
believe, ever since, by the profession, and not questioned 
until the present time. They have, besides, received the 
sanction of the legislature. In revising the body of the 
statute laws in 1836, not only is the first section of the aet 
of 1806 re-enacted without alteration, but, with ‘thosé de- 
cisions before the legislature, the third section of the act’ of 
1792, and the second of that of 1806 are incorporated into 
one section, saying that on trials the due and fair execution 
of written conveyances of slaves, by way of gift or sale, 
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shall be proved by the subscribing witness ; thus expressly 
putting the two on the same footing, as the Court had by 
inference before held it had been intended to do. Rev. St! 
ch, 37, sec. 21. It would be a public mischief, in this state 
of the matter, to over-rule those cases ; for, if the point now 
agitated is not to be considered as thus put to rest, it would 
seem that nothing is to be deemed settled in our law. 

It ee furthercontended in the argument, that 
although that may be generally true, here the-deficiency is 
not supplied because the wile was not competent to accept 
the delivery, nor to proveit. As tothe competency of Mrs. 
Gaskill to give evidence : It is true, she could not have done 
so in her husband’s life time, in a controversy to which he 
was.a party, both in respect of his interestand persun. But 
when he died, her exclusion, as far as it arose from the in- 
terest of the husband or the policy of the law, ceased; and 
she became competent in any suit by or against the hus- 
band’s administrator, to give evidence against the adminis- 
trator, though not for him. The first she can do, because 
she swears against her interest, which is always allowable ; 
the latter she cannot, beeause the effect of her evidence 
would be to increase the fund, out of which: she is to have 
a.distributive share, or repel a charge on it, But the ques- 
tion of her capacity to give evidence in this case is much 
like that started in Harrison v Burgess, | Hawks, 384: 
whether, upon a caveat of a husband’s will, the widow could 
prove, that he deposited it with her for safe-keeping, so as to 
-bring it. within the act of 1784: on which the opinion of 
the,Court was, undoubtingly, in the affirmative. In truth, 
this communication must, from its nature, have been made 
to the wife for the express purpose that she should make 
it. known so as to effectuate the deed; and therefore, the 
cage falls directly within that of Hester v Hester, 4 Dev. 
228, . As to the other part of the proposition, namely, that 
the delivery to the wife was not a delivery of the deed in 
law: This is said on the ground, that husband and wife 
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are one, and thence is derived the idea, that the delivery to 
her was retaining the custody in his own hands; and, so, 
he did not part from the control of the instrument, and it 
never became his deed. ‘The Court cannot adopt the rea- 
soning. In the case just cited, this notion was repudiated. 
For, although to many purposes husband and wile are one, 
yet they are naturally two persons, and to many pur- 
poses they aie distinct ina legal sense, both crimi and 
civiliter ; and anoug those instances it was there held, that 
a wile inight be a depository of her husband’s will as any 
other frieud might be. ‘That seems to be directly applicable 
to the case in hand. It is common doctrine, that a wife 
may be her husband’s attorney, and, with the husband’s as- 
sent, the attorney of another person. There is nothing in 
their relation to forbid that. Ifa third person, then, had 
made this deed, and delivered it to the wife for the son, 
there can be no question of the delivery. For, not only is 
u delivery to the donee’s attorney a delivery to the donee, 
but it has been long laid down, that a delivery to a stranger 
for the donee is suilicient and makes it a deed presently, 
and until he disagree thereto. The old cases were looked 
into in Tate v Tute, } Dev. and Bat., Eq. 22, and the con- 
clusion there drawn from them is, that when the maker of 
u deed parts from the possession of it to any body, there is 
a presumption, that it was delivered for the benefit of the 
gaantee, and it is for the maker to show the contrary. HV, 
indeed, the husband had professed to deliver the deed to his 
wife, or to any one else, to keep for him, or subject to his 
disposition, the presumption just mentioned would not arise. 
But that was not the fact in this case. The deed was ex- 
pressly delivered to the mother for the son. The wife did. 
not take it, as wife or the servant of the husband, but ex~ 
actly the contrary. The iuteution was, that it should ope- 
rate as a deed to the son. It is said, however, that he had 
u legal dominion over her, and might have compelled her 
to give him up the paper. Whether he could or-not, de 
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pends upon the question, whether she held the instrument 
as the husband’s or the son’s property. He might, it is true, 
by superior strength and his authority over the person of 
the wife, have forcibly compelled her to part from the paper. 

But he could not have done so rightfully, if he parted from 
the instrument as his deed for one instant ; for, he would 
have no more authority, legal or moral, to take from his 
- wife a déed made by him to his son and in her custody for 
the son, than he would have to take a deed made by a third 
person and left with her by the donor or donee to keep for 
the donee. The dominion of a husband over the wife is 
given for his security and her protection, and to those ends 

will be upheld. But the Jaw will not allow it to be abused 

and perverted to the prejudice of other persons, and such of 
their rights as are founded in justice and law. In this case, 

by the act of delivering the deed to the mother for her son, 

the husband expressed in the strongest manner he could, 

that she might act on behalf and for the benefit of their 

child in taking and keeping the deed as the son’s; and:it 

became at once as operative as if it had been put into the 

hands of the infant himself, and could not be recalled. 


Pearson, J. dissentiente. The deed of gift was signed 
and sealed in the presence of two, who signed their names 
as witnesses, but the paper was not delivered in their pres- 
enée ; and, if it was delivered at all, the delivery was made 
some time afterwards to the wife of the donor, who alone 

sved the delivery after his death, when it was registered. 

The act of 1806 requires a subscribing witness to all 
deeds of gift for slaves. To hold, that in this case there és 

a subscribing witness to the deed, is, in my opinion, eon- 
trary to the meaning and intent of that ewe. sarap 
forced to ente: my dissent 

“A deed is a writing on paper or parchment. sealed and 
delivered.” Signing is now made also necessary im most 
cases by Statutes. py subscribing witness to a deed is onb 
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who sees it signed, sealed and delivered, or hears it ac- 
knowledged, and signs his name as a witness, at the instance 
of the maker—he is a witness provided by law to guard.a- 
gainst fraud and perjury. ' 

One, therefore, who sees a paper signed and sealed, and 
signs his name as a witness of these two facts, but whois 
unable to prove its final consummation as a deed by delive- 
ry, does not come within the above definition of a subscrib- 
ing witness to the deed; and, therefore, the deed in_ this 
case has not a subscribing witness as required by the Stat- 
ute. 

What reason can be assigned, why the Statute should 
seek to guard against fraud and perjury in reference to two 
of the acts necessary to make a deed, and provide no sucli 
guard in reference to the third, which is the final and most 
important act, and the one, about which controversy is 
most apt to arise, and as to which a safeguard is most need- 
ed, and fraud and perjury most easily perpetrated? As to 
the signing, an attempt at perjury may usually be detected 
by the handwriting. As to the sealing, that, since the, use 
of a mere scrawl, amounts to but little. The delivery. is 
the act most exposed to be procured by fraud or to be pro- 
ven by perjury. It seems to me a strange construction, by 
which the Statute is made to require a witness as to the 
former, to sign the paper at the instance of the donor, and 
yet to provide no witness as to the fact, that the delivery 
was his deliberate and well considered act. 

The particular facts of this case show, that such a con- 
struction makes the Statute a dead letter, so far as regards 
any useful purpose. It is clear from what the donor said 
to the witness, about his not wishing the deed proven, some 
two years after it was signed, that what he did was by the 
importunity of his wife to give her child a preference over 
his other children, and he was reluctant to do it. There 
was, then, a necessity of clear proof, that he made the de- 
livery, as to which there is no evidence, but that of,the 
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wife. Suppose, under the decision of Hester v Hester, as 
qualified by “Jolly’'s case,” 3 Dev. and Bat., 110, she was 
a competent witness after her husband’s death, she certain- 
ly appeared in a “most questionable shape ;” and if it be 
wise to require a “witness of the law” in any case, this is 
that case. 

The majority of the Court feel bound by Vines v Brown. 
rigg. The reasoning in that case is unsatisfactory and? 
inconclusive, and I am persuaded, that the decision entirely 
destroys the utility of the Statute, and therefore do not feet 
at liberty to follow it. 

The learned Judge, who delivered the opinion, devotes 
more than three fourths of it to a question, which was not 
eotitroverted, viz: whether, on the trial, the execution of 
the deed of gift must be proven, or such proof is dispensed 
with by the ex parte probate and registration. At the close 
of the opinion, he asserts the proposition, that, “if A. is a 
subscribing witness to a writing, evidencing a gift of slaves, 
saw it signed and sealed, but could not prove its delivery, 
then B., whois not a subscribing witness, may be intro- 
duced to prove the delivery.” Hecites two English cases 
which establish this proposition, that, under the Statute of 
wills, if two of the three, who purport to be attesting wit- 
nesses, deny their attestation, and the fact of their being 
attesting witnesses is established by the other attesting 
witness, who knew the fact, that they did attest the will, 
such proof satisfies the Statute; for, otherwise, any will 
might be defeated by perjury. Hence, he infers, that, if a 
subscribing witness to a deed of gift denies the fact of his 
being a subscribing witness, and thus perjures himself, the 
facet of his being a subscribing witness may be established 
by other witnesses. This is a correct conclusion, And so, 
if the subscribing witness cannot prove the delivery from 
the want of memory, other witnesses may prove, that he 
did in fact witness the delivery as well as the signing and 
the sealing. - But where there is no perjury and no. want-ef 
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memory, and the fact is, that he did not witness the delive- - 
ry, the inference from the above premises, that other wit- 
nesses may prove, not that he did witness the deed, but that 
the deed was delivered in his absence and without his. 
knowledge, is a “non sequitur ;” ;” and to assume, that he is 
a subscribing witness, is a “petitio principii.” For, whe-,- 
ther, under the facts agreed, (to wit. he saw the paper sigu- 
ed and sealed, but did not see or know of its delivery.) he - 
is a subscribing witness to the deed or not, within the: mean- 
ing of the law, was the very question to be decided. 

In the case of Andrews v. Shaw 4 Dev. 70, whieh. was 
decided at the same term, Vines v. Brownrigg is incident- 
ally referred to and approved. But Vines v. Brownrigg is . 
the only case decided on the pvint, and the question is, does 
that give to the Statute its true construction? The ques-. - 
tion, whether a writing attested by a witness subscribing - 
the saiae, accompanied by an actual delivery of the slave, , 
passes the title, does not arise ; for, here there was no de , 
livery of the slave and a peep of gift was necessary. 

The above was submitted to the Court before. the opin-.; 
ion of the majority was filed, as my ground for not follow-. , 
ing the case of Vines v. Brownrigg. 

First: My impression was, that Andrews v. Shaw did not.- 
present the point. I therefore treated it as a dictum, and; 
not a decision ; because in that case the subscribing witness , 
saw the deed signed and sealed, and heard it acknowledged.- 
by the maker, and was directed in his presence to hand tt ; 
to the attorney, who drafted it. This, I thought, made him. 
a witness of the “delivery,” as well as the signing and. 
sealing, and according to my own definition, he was asub+ 
sdribing witness to the deed. But suppose it is in point, \it 
was decided at ihe same term, upon the same reasoning, and. 
is @ mere repetition. 

Second :.To support the case, it is said: “But in com~ 
mon speech execution means, generally, signing and sealing» 
& paper, as contradistinguished from itsdelivery. It seems 
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plain, that it is to be understood in that sense in Statutes, . 
which ‘require subscribing witnesses; for, no one ever - 
thought of delivering a deed before its attestation.” To . 
this' my reply is, that execution means “finishing, completing 
an act ;” and as delivery is a substantial, not a mere tech- , 
nical, requisite, the execution of a deed means, that it has , 
been “delivered,” as well as signed and sealed ; and, al- 
though it is frequently the case, that the maker of a deed, - 
after signing and sealing the paper, requests soine one to 
attest it and then delivers it to the other party as his deed ; , 
yet this request is generally made with the understanding, - 
that it is then and there to be delivered or acknowledged . 
in the presence of the attesting witness. Yet it is also. 
frequently the case, that the maker, after signing and szal- 
ing; acknowledges the delivery, and requests some one to- 
‘ witness it as his deed ; which being done, the other party - 
takes possession of it, as a thing delivered to him before the , 
attestation. The truth is, whether the attestation is before 
or after the delivery, the acts are understood to be contem- . 
poraneous and continuous, and form a part of the “res 
gesta.” It makes tno difference which comes first, so that 
they both come. But, I apprehend, it is quite unusual for. 
one to witness a paper as a deed, when the maker has no 
present purpose of making a delivery ; and except in the. 
case of Vines v. Brownrigg, and the present case, | ques- 
tion if such a thing has occurred within the last twenty 
years.. The thing is so unusual, that from the fact of there 
being a subscribing witness, if he is dead, proof of his hand- 
writing is deemed in law sufficient evidence for a jury to, 
infer'the dehvery. 
_ Third: The objection, that “no deed could be delivered 
as af escrow, unless the same person happened to be the wit- 
ness to the signing and sealing and to both the first delivery 
and the final one” is met by the fact, that there is only one, 
delivery, which is, when the maker parts with the posses- 
sion and control of the paper. If there be a witness to the/ 
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signing and sealing, and he also is a witness to the fact; that - 
the maker delivered the paper as his deed; to be handed 
to a third person if a certain thing is done. then the Statute 
has been complied with, and if the thing is done, it is the 
deed of the naker from the time of its delivery, as an es 
crow. Hall v. Harris, 5 Ire. Eq. 303. 

Fourth : 1 am so unfortunate as not to feel the force of 
the illustration trom the Statute of Devises. 

Fifth: Vines v. Brownrigg and Andrews v. Shaw were 
decided in 1833 and have been “fully” acquiesced in by 
the profession and have received the sanction of the Legisla- 
ture; for, in 1836, when the Statutes were revised, no change 
was made in the law. 

My reply is ‘first: I presume no case of the kind has hap- 
pened, except the present, since 1833. At all events, Vines 
v. Brownrigg and Andrews v. Shaw were not cited on 
either side in the argument. 

Second: Wagstaff v. Smith was decided in 1882—it 
was over-ruled in 1833—and the law was then decided to . 
be, that, as between tenants in common, an account for the 
profits was cut off by the Statute of limitations, except for 
the last three years, (it is proper to say, this latter decision 
‘was not reported from some cause or other, ‘till 1845). 
Still, the decision was one of importance and bore upon 
questions occurring almost every term. It was, of course, 
known to the profession, and we must presume it was known 
to the members of the Legislature, not only in 1836, but in 
1834-’37—and up to 1849, December Term, when North- 
cot vy. Casper 6 Ire. Eq. 403, “overruled it,” updn the 
ground, that it had put a construction on the act of 1715, 
Rev. Stat. ch, 65, sec. 9; which was contrary to the “rea- 
son of the thing,” and contrary to previous authorities, the 
acquiescence of the profession and of the Legislature “to 
the contrary notwithstanding.” 

My idea is, that “law” is not a mere list of decided cases, 
but a “liberal science,” based on general principles and cor- 
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rect reasoning. Cases are mere evidences of what the law 
is; and if a case is found\to be unsupported by principle - 
and “the reason of the thing,” the Court is no more bound 
to follow it, than is a jury bound to believe a witness, who 
is discredited by proof of his bad character, or his demeanor 
or direct contradiction. In the one, there is a sworn wit- 
ness; in the other, there is a decided case—both are prima 
facie entitled to credit, until the contrary is made to ap- 
pear. 

It is true, law should be “fixed and steady ;” but it is 
also true, it should be “reasonable and right.” The latter 
is the most important ; because, without it, the former object 
cannot beattained. There are two extremes—a disregard 
of authority, which I disclaim; and a blindfolded following 
of cases, which I also disclaim,as not only absurd, but im- 
possible, (for, suppose a Court, in attempting to follow a 
case, should “miss the point,” which case is then to be 
followed?) Thereis a medium, which I try to adhere to— 
take.a comprehensive view of all of the cases from the 
“ year books” down to the present time—has not this mid- 
die course been adopted and acted on throughout? Is it 
not supported by good sense and general practice? Let a 
case’ be taken, as settling the law, prima facie; but if it is 
shewn, not to besupported by principle and “ the 
of the thing,” let it be over-ruled—the sooner the better ; 
for, if the error is allowed to spread, it may insinuate itself 
into so many parts, and become so much ramified, as to 
makeit impossible to eradicate it, without doing more harm 
than good. But if the seed has not spread too much, puil 
it up and throw it away. 


Pee Cunsam Judgment affirmed. 


oie) 
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JOHN McRAE ws. WINFIELD S RUSSEL. 


Where one of the subscribers to the Wilmington and Manchester Rati Road 
Company, under the charter granted by the legislature in 1846, gave hie 
note for the first instalment to one of the Commissioners, appointed to take 
subscriptions, for the use of the Company, instead of paying the cash ; 

Held, Pearson, J dissent., that the subscription was not void, and that the 

payee could recover ou the note. 


Appeal from the Superior Court of Law of New Hanover 
County, at the Spring Term 1851, his Honor Judge Mawiy 
presiding. 

This is an action of debt on a bond, commenced by war- 
rant before a.single Justice, and brought by successive ap- 
peals to the Superior Court. The pleas are general, issue, 
consideration of the bond unlawiul, consideration fraudulent 
as against the policy of the law. The following facts are 
agreed. 

The Legislature of this State, at its session of 1846-’7, 
passed an act to incorporate the Wilmington and Maaghes- 
ter Rail Road Company. Books of subscription, for stock 
in said Compauy were opened by the Commissioners named 
in the act, of whom the plaintiff was one; and the defen- 
dant signed an agreement in the said book in the tollewing 
words : ). AS 


“ Witmineron N, C., March Ist,,1847. 


« We, the undersigned, agree to take the number ofshares 

jte our names in the capital stock.of the Wilmington 

ant Muichester Rail Road Company, to be paid as follows : 
The first instalment to be paid on the formation 

; the second and other subsequent instalments to 

be paid whenever it shall appear that seventy-five hundred 
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shares in all have been taken in the capital stock of said 
Company. But it is understood and agreed, that the sec- 
ond and other instalments may be made and paid up in 
work, or materials, or money at the option of the subscrib- 
ers ; and whenever materials or labor shall be so subscribed 
they shall be valued by engineers, hereafter to be appoint- 
S ee the Wilmington and Manchester Rail 


And the defendant, at the time of signing the above, 
wrote the words, “five shares,” opposite to his name, so 
signed, but did not pay the cash instalment of five per cent. 
on the amount of said subscription, at the time of making 
the same, as required by the third section of the said act. 

_ Afterwards, to wit, on the 1st day of May 1847, the de- 
fendant executed and delivered to the plaintiff the bond de- 
elared on, which is in the words and figures following: 





“On demand I promise to pay to John McRae, or order, 
Twenty Fve Dollars for value received, being the first in- 
stalment of five per cent. on five shares of stock, subscribed 
by me to the Wilmington and Manchester Rail Road. 

W. S. RUSSELL. (Seal.) 


“May Ist, 1847.” 


On the foregoing case the Court, being of opinion for the 
plaintiff, gave judgment accordingly for the amount of the 
bond, with interest from the date of the warrant, from which 

judgment the defendant appealed to the Supreme Court. 


J. H. Bryan, for the plaintiff, 
D. Reid and Norwood, for the defendant. 


Rurrm, C. J. The opinion of the Court is, that the 
judgment ought to be affirmed. As the suit was commen- 
ced by warrant before a Justice of the Peace, on which the 
proceedings are summary, the question arises without any 
special plea on the facts agreed. In them, there is nothing, 
SE en a 
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illegal: and vicious consideration. It is not stated, whether 
| thes corporation has been organised or not. If it has not, 
| then-clearly the plaintiff must recover on a voluntary bond, 
executed to him by the defendant, as there is no statute 
declaring it void. But it is the same if the charter, took 
effect, by the requisite amount, including the defendant's. 
stock, having been subscribed and a due election of a Pre- 
| sident and Directors. For, giving the defendant the bene- 
| fit of presuming all the facts he can ask, which are that the 
| 










bond was taken for the first instalment on five shares of 
stock subscribed by him and was made payable to the plain- 
tiff in trust for the corporation, still that would not vitiate 
the bond. The provisions of the charter, material to the 
question, are, that the subscriptions are to be received for 
$1,500,000 in shares of $100, as the capital stock of the 
Wilmington and Manchester Rail Road Company; and 
certain commissioners, of whom the plaintiff was one, are 
1 appointed to receive the subscriptions ; and upon each share 
{| of stock subscribed, the subscriber is to pay to the commis-. 
sioners taking the same, $5, and on non payment of said - 
instalment, the subscription shall be void... Then it provides, 
| that, upon the subscription of $300,000, in manner afore- 
said, the company. is declared to be incorporated, and a 
general meeting of the proprietors of the stock shall be. call- 
ed, and the President and Directors elected, and in such 
meeting and others, afterwards, each share of stock shall 
H be entitled to a vote; and, in a subsequent part, it author-— 
ises a sale of the stock of delinquent stockholders, and also 
suits against such delinquents for their instalments. We 
see nothing in any or all of those provisions to avoid this 
deed of the defendant. It is. true, the act ‘says his —— 




























only ptoves, that no-recovery could be,had on the 
tion. » But it, does, pot show, that if-instead of pana 
he got a.receipt, for it by. giving his bond, the bond. would . 
be;also«veid. , To invalidate the bond .it is not sufficient, 
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that it is without consideration ; but there must’ be an un- 
lawful and vicious consideration. No one would impute 
such a consideration to this bond, were it not for the words 
in the Statute, that on non payment of the first instalment 
the subscription shall be void. But they cannot have that 
effect. The provision was intended manifestly to prevent 
persons who were nominal subscribers merely and had paid 
nothing, from coming forward at the general meeting for 
the organization of the Company, and claiming to have'a 


vote for every share standing in their names... The purpose + 


was to protect real stockholders from such men of straw. 
It was, moreover, meant to protect men from the conse- 
quences of making such subscriptions under the influence 
of momentary excitements, which they could not fulfil. It 
gave them a locus penitentiae, until they deliberately chose 
to confirm the subscription by making the requisite’ pay- 
ment on it. The meaning was, that, until such payment, 
the one party should have no voice in the concerns of the 
Company, and the other party should not be able to'recov- 
er the charter price of the share. That, it seems tothe 7 
Court, was the whole scope and purpose of the provision, 
It is a shield to the one class of subscribers against another, 
and that merely. It involves no matter of public policy or 
morals, more'than any other contract between private or 

bodies. The law, for example, says, that a parol 
contract for the sale of land is void. It says so, no doubt, 
as a matter of policy; but it is a policy affecting private 
rights, and does not involve the interest of the community, 
as such. But, although such a contract be veid, yet if the 
purchaser give his bond for the price, that bond is not void. 
Nor, if the other party, though not bound, give a deed for 
the land, will that be void. So, in this case, the defendant 
could not have been compelled to pay the $5 a share by 
foree of the subscription, yet if he and the other subscribers 
chose to waive the provisions thus made for their betisfit 


respectively, and agreed, that; upon his giving bond for thé’ 
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same, it should be taken as cash, and he admitted into the 
Company, and he deliberately does so, it is not seen that 
any principle of law or justice is violated, or that there.is 
any reason why he should not pay this as much as any 
voluntary bond. The State has no concern in the question 
as now presented, which simply involves the enquiry, whe- 
ther this or that man is one of these corporators, and not 
any breach of good morals or public weal. The bond, 
therefore, is not impeached, and the plaintiff is entitled to 
judgment on it. 


Pzazeon, J. dissentiente. The Statute, which provides 
for taking subscriptions to the stock of the Wilmington and 
Manchester Rail Road Company, appoints certain Com- 
missioners, makes it their duty to require payment in cash 
of five doliars in the hundred, and to pay over the amount 
to the Company upon its organization; and declares all 
subscriptions void, if this cash instalment is not paid to the 
commissioner at the time he takes the subscription. 

The plaintiff was one of the Commissioners, and ,under- 
took to act in that capacity, and in violence of his duty 
accepted from the defendant, at the time he made a sub- 
scription, the note now sued on, instead of the cash, and 
reported him a subscriber entitled to five shares of stock. 
This was not true, the cash not having been paid and the 
subscription on that account being void. 

The question is, will this Court countenance a breach of 
duty in a public agent by giving its aid in the collection of 
a note, which it was a violation of his duty to take? How 
is the case distinguished from that of compounding:a felony 
—where, on account of the breach of duty to the public in 
taking a note, the Courts refused to aid in its collection? . 

I cannot bring my mind to the conclusion, that the judi- 
cial branch of the government ought thus to encourage a 
departure from plain words of instruction, given by the — 
legislative branch to one of its agents. 
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The validity of the charter of the Company is not involv. 
ed in this case. That cannot be drawn in questicn in this 
collateral manner. When the sovereign has cause of com- 
plaint against the Company, it must institute a direct pra- 
cesding, in order to vacate the grant; and the difficulties 
and many grave objections, which, in almost every instance, _ 
present themselves to this direct proceeding, argue strong- 
ly in favor of watching with jealousy all dereliction of duty _ 
on the part of those, whose instrumentality is relied on to 
give to the Company its corporate existence. Because, 
when all the conditions, precedent to its coming into exis- 
tence, are faithfully performed, there is apt to be but little 
cause of complaint growing out of its future action. 

It is the duty of our Public Treasurer to borrow money 
upon State bonds. Suppose he issues a bond, and, instead 
ot receiving the cash, takes the note of the individual, trust+ 
ing to his assurance, that the cash will be paid the very 
instant itis needed for public use. No one would call in 
question the validity of the State bond ; but, I imagine, few ~ 
would be found to insist, that the Courts ought to aid the 
‘Treasurer in the collection of the note, which he has taken 
in violation of his duty, although it happened, that no direct” 
harm resulted from the arrangement. 

What was the object of the Legislatare in requiring, that 
there should be this cash payment upon every share of stock, 
it is not for us toenquire. It may be, it was to guard against 
“babble corporations,” which sometimes do mach harm ; or 
to give the Company a fair start, and prevent the necessity 
of contracting debts. Whatever the object may have been, 
it is certain, that the Legislature, in express terms, and as & 
condition to the subscription, directed the plaintiff to require 
the cash, and it wasa breach of duty to take a note. 


Per Curiam. Judgment a 























MEMORANDUM. 

Bartnotomew F. Moors, Esquire, resigned his office of 
Arrorney Genera on the day of May, 1851, and on 
the 19th day of June, 1851, Witu1am Eaton, Esquire, of 
Warren County, was appointed by the Governor and 
Counat. to succeed him. 











